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Introduction

This part covers:

» the origins of legal duties
» the role of a committee member, and
» what not-for-profit organisations are covered in this guide

This guide is about the legal duties that apply to people involved in governing not-for-profit
organisations in Australia — that is, people who sit on a committee or board, or are office holders
(people with control and influence over the governance of an organisation, even if they don’t hold
an official position).

As a committee member of a not-for-profit organisation, most of your functions are likely to be non-legal.
The main role of a committee member is to:

* help the organisation pursue its purpose
+  make key decisions about planning, resources and strategic direction of the organisation, and
« (in larger organisations) recruit and support a chief executive to manage the organisation

You may also take on a special ‘office’ in the committee, like that of president, secretary or treasurer. Your
tasks in these roles may include things like chairing meetings, keeping records up to date and maintaining
the finances of the organisation.

However, in performing your main tasks as a committee member, there are some legal duties that you need
to keep in mind. These legal duties are not onerous — in many ways they are just simple ethical principles
you may think of as ‘common sense’ or ‘good practice’. In many cases, when you are performing tasks on a
committee, you will be complying with the legal duties without even thinking about them. However, it's a
good idea to know what the duties are so that, in the event of any difficult situations, you can be sure to act
in compliance with the law.

So, the focus of this guide is not on your main tasks as a committee member, but rather on the legal duties
that underlie the way you perform your role.

o Keep the legal duties in perspective

Reading about legal issues can be overwhelming, but don’t let worries about legal issues stop
you from being an active, inwlved committee member or from enjoying your role.

While reading this guide, remember — the vast majority of not-for-profit organisations carry out
their activities without any issues and legal actions against committee members are rare.

You might like to think of this guide like a microscope — focusing on one small aspect of your
role on the committee so we can look at it in more detail.
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The aim of the guide is to explain the legal duties so you can perform tasks as an informed committee
member.

We hawve simplified the main duties and make them easy to remember by explaining them under four main
headings (refer to the heading below, ‘How is the guide structured?’). We hawe also provided tips, examples
and case studies to help you understand how the duties might arise in your organisation and to help you
comply with the duties.

Sometimes, no matter how careful you have been, things go wrong. As a committee member you will need
to know what to do. The guide includes a section about the consequences of the breach of a duty, the
penalties that might apply if a breach is found, and the protections (for example, insurance) that committee
members can get to shield themselves as much as possible from the consequences of a breach.

What not-for-profitorganisations does this guide cover?

This guide is for all people who are inwlved in governing a not-for-profit community organisation, that is:

« community groups that are not incorporated (‘unincorporated groups’)
* incorporated associations

* co-operatives

« companies (generally companies limited by guarantee (CLGs)), and
* Indigenous corporations

o Note — registered charities

Not-for-profits that are also registered as charities with the Australian Charities and Not-for-
profits Commission (ACNC) must comply with a set of Governance Standards, including
duties equivalent to those discussed in this guide.

You can check if your organisation is a registered charity on the ANC charity reqister.

If your organisation is a charity — after reading the general information in this guide — read
Part E to understand the duties and obligations that apply to your organisation and its
committee members.

In general, if your organisation and its committee members are meeting the duties set out
in this guide, they are likely to satisfy the duties set out in the Governance Standards.

o Note — unincorporated groups

This guide outlines legal duties that apply to committee members of incorporated groups,
such as CLGs, incorporated associations and co-operatives.

Legal duties don’t always apply to groups of people who are simply acting together (for
example, as a committee that is not part of an incorporated group).

There are no specific statutory duties imposed on committee members (or other members)
of groups without a formal legal structure unless they are registered as charities (see Part
E of this guide). Other duties (like common law duties) that are imposed on members of
unincorporated groups will depend on the circumstances and the nature of the relationship
between the individual people and the group. In some cases, duties like ‘director's duties’
may apply. The more formal the group and the more responsibility members have, the
more likely it is that duties will apply.


https://www.acnc.gov.au/for-charities/manage-your-charity/governance-hub/governance-standards
https://www.acnc.gov.au/charity
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This guide

In general, very similar legal duties apply to these main not-for-profit legal structures. Where
differences occur, we have noted them throughout the guide.

The legal duties discussed in this guide apply to all committee or board members of the organisations listed
abowe.

The legal duties also apply in some cases to people inwlved in an organisation, even if they don’t hold an
official position on the committee or board. This happens where they are inwlved in key decisions and have
control or influence over the affairs of the organisation (this could be a member of the organisation, or a
senior employee). The law considers that a person with this level of influence should comply with the same
duties as a committee member.

Some duties also continue to apply to committee members after they end their role, in particular duties
relating to the use of information they received due the role they held in the organisation.

How is the guide structured?
The guide sets out:

« where the legal duties come from, who has to comply with them and why (part B)

« details of the four main legal duties all committee members must comply with (part C)

« potential consequences of not complying with your legal duties (part D)

« the possible protections (for example, insurance) that are available for committee members (part D)

« important information about the ACNC’s Gowvernance Standards which apply to registered charities (part
E), and

« a brief outline of some of the other legal duties that committee members may need to comply with (part
F)

At the end of this guide, there is a glossary of common terms used in the guide and a number of tables
summarising the key provisions of the relevant legislation in each jurisdiction.
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Why doesthe guide usethe term ‘committee' and not 'board'?

Many names are used to describe the ‘governing body’ of a not-for-profit organisation. The most common
names are ‘committee’ (often used for incorporated associations) and ‘board’ (often used for companies
limited by guarantee, Indigenous corporations and co-operatives).

The description of your governing body makes no difference legally.

The legal duties explained in this guide apply to the people on the governing body of your organisation no
matter what it is called.

Similarly, different names are used to describe the governing documents of an organisation (such as ‘rules
or ‘constitution’).

We hawe chosen to use the terms ‘committee’ and ‘rules’ throughout this guide. When reading this guide,
you can substitute the relevant name used in your not-for-profit.

In this guide we use The equivalent name used by your organisation might be

committee committee of management, board, council, governing body

committee member | board member, director, councillor, trustee, office holder, ‘responsible person’
(of a charity)

rules constitution, rule book, trust deed




Part B

Backgroundinformation aboutlegal
duties
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Background information about legal
duties

This part covers thefour main legal duties:

duty to act in good faith

duty to act with reasonable care, skill and diligence
duty not to improperly use information or position, and
duty to disclose and manage conflicts of interests

vV v.v.Y

What is a legal duty?

A legal duty is an action that you are required by law to take.

Do peopleinvolved in not-for-profitorganisations have legal duties?

Yes! There is often a misconception that people who wlunteer their time in not-for-profit organisations
don’t have to comply with any legal duties because they are ‘wolunteering’. This is wrong.

The legal duties outlined in this guide apply to all people who sitin a governance position in all not-for-profit
organisations. It doesn’t matter how small or informal your organisation is, how many members it has, or
how many days or years of experience you have as a committee member. The legal duties apply to all
committee members regardless of their organisation’s purpose or size.

As explained in the introduction to this guide, the good news is that the legal duties are usually easy to fulfil.
Nonetheless, it's important to remember that the duties are legal requirements. This means you must
comply with the duties — if you don’t, you could be legally responsible and penalties can apply.

Why do committee members have particularlegal duties?

The law says that the relationship between a committee member and the organisation is one of ‘trust’ (the
legal term is a ‘fiduciary relationship’). There are many examples of these kinds of legal relationships in the
community

e Recognised ‘fiduciary' relationships

« the relationship between a doctor and their patient
+ the relationship between a lawyer and their client
« the relationship between an executor of a will and the beneficiaries under that will, and

+ the relationship between a committee member and an organisation’s members (as a whole)

In these kinds of relationships, the law says that people who are in a position of ‘trust’ must act in the best
interests of those who have trusted them.
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As a committee member you are trusted to make decisions on behalf of the organisation. Effectively, the
members are entrusting the steering of the organisation to you while you are on the committee. In return, by
becoming a committee member you agree to act in the best interests of the organisation and are
accountable for the decisions you make. Over time, the law has formed these notions into ‘legal duties’.

Where can | find these duties written down?

These legal duties come from two main sources of law:

« the common law (sometimes referred to as ‘general law’ or ‘judge-made law’), and
« legislation (sometimes referred to as ‘statute’, ‘parliament-made law’ or ‘acts’)

The common law is an older source of law, and many of the legal duties found in common law have now
been written into legislation. However both can still apply.

If your organisation is incorporated, the common law still applies to your committee — but you will also be
subject to the legislative duties in the act under which your organisation is incorporated. If your organisation
is an unincorporated group, the common law applies to you.

This guide

Rather than split the duties into their common law or legislative sources, in this guide, we will
tell you about the general content of the four main legal duties and how to comply with them.

What are the legal duties that committee members haveto comply
with?

The four main legal duties are:

+ the duty to act in good faith in the best interests of the organisation and for a proper purpose

+ the duty to act with reasonable care, skill and diligence (including the duty to prevent insolvent trading)
* the duty not to improperly use information or position, and

+ the duty to disclose and manage conflicts of interest

Each of these duties is explained in more detail in part C of this guide. Although we look at them separately,
in reality the duties often owverlap. A number of different duties might apply in one situation. For example,
failing to act for a proper purpose can also be a breach of the duty not to misuse one’s position. You might
like to think of them like this:

Duty to preventinsolvent trading
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o Note on insolvent trading

Under acts (laws) that apply to certain types of legal structures (for example, companies)
there is an express duty to awoid insolvent trading (see ‘Duty to prevent insolvent trading’ in
part 2 of this guide). No matter what your organisation’s legal structure, itis sensible to see
the duty to prevent insolvent trading as a ‘sub-duty’ — acting with due care, skill and
diligence includes not letting your organisation continue to operate when it can’t pay its
debts.

Who has to comply with the legal duties?
Any person who is on the ‘governing body’ of an organisation must comply with these duties.

If you have been elected to (or invited to) a position on the committee of an organisation, you are part of the
governing body of the organisation and you must comply with these duties. This includes all office holders
(such as chairperson, president, treasurer, secretary), as well as ordinary committee members.

The law also recognises a number of other people who may also be considered part of the ‘governing body’
of the organisation, even though they are not officially committee members. These include:

+ people who are in a position of control or influence within the organisation
* people who participate in making key decisions that affect the operations of the organisation

+ people whose instructions or wishes the other committee members are accustomed to act on (excluding
people who are asked to provide professional advice), and

« people who have the capacity to significantly affect the organisation’s financial standing
These people are sometimes known as ‘honorary’, ‘shadow’ or ‘de facto’ committee members.

9 Example - a founder who remains heavily involved

In 2001, you founded a not-for-profit organisation that provides support to children with a
particular illness. You were a member of the committee of the organisation for ten years until
you retired last year. Although you are no longer officially a committee member:

+ you still regularly attend committee meetings
+ committee members regularly seek your opinion, and

* no major decisions are made without your involvement

In this case, because you are a person on whose instructions and wishes the other committee
members are used to acting, you may still be considered a member of the governing body of
the organisation. You will need to comply with the legal duties explained in this guide.

Also, in some cases the senior officers of an organisation, like a manager, coordinator, chief executive
officer (CEO) or executive director can be considered part of the ‘governing body’.

While throughout this guide we refer to duties applying to committee members — remember the law says
that anyone who effectively ‘directs or controls’ the organisation must comply with these legal duties. If you
are unclear about whether these legal duties apply to your role, seek legal advice.
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Other sources ofduties and personal liability for committee members

Although being involved with an incorporated not-for-profit organisation offers many general protections to
the individual people involved in governing the organisation, there are some laws in Australia (in addition to
the four main duties of committee members) that can apply to committee members or managers personally.

Examples include competition and consumer law, occupational health and safety, employment law,
environmental law and tax law. If an organisation doesn’t meet its obligations under these laws, committee
members can be personally responsible (as well as the organisation).

It's important to remember that action being taken against committee members is unusual, and is usually
resenved for only the most serious breaches. However, committee members and managers should be
aware of laws that can apply to them, and ensure plans to minimise risks of a breach of these laws are in
place.

o Note — Director Identification Numbers
Directors are now required to have a Director Identification Number (DIN).
Who needs a DIN?
If you are a director of any of the following organisations, you must have a DIN:

+ acompany (for example, a company limited by guarantee registered under the
Corporations Act 2001 (Cth))

« an Indigenous corporation registered under the Corporations (Aboriginal and Torres
Strait Islander) Act 2006 (Cth)

« acorporate trustee (for example, of a self-managed super fund)

* aRegistrable Australian Body (RAB) (for example, an incorporated association that is
registered with the Australian Securities and Investments Commission as a RAB)

- aforeign company registered with ASIC that carries on business in Australia

A director must apply for their DIN themself because they will need to verify their identity.
This application is made through a new Australian Business Registry Senice.

When must a director apply for a DIN?
When a director must apply for a DIN depends on the date they become a director.
A director under the Corporations Act 2001 (Cth) must apply for a DIN:

* by 30 November 2022 if they became a director on or before 31 October 2021

« within 28 days of appointment if they became a director between 1 November 2021 and
4 April 2022, or

« before appointment as a director if they become a director from 5 April 2022

A director under the Corporations (Aboriginal and Torres Strait Islander) Act 2006 (Cth)
must apply for a DIN:

* by 30 November 2023 if they became a director on or before 31 October 2022, or
* before appointment as a director if they become a director from 1 November 2022

For more information, see the Australian Business Registry Senices webpage on ‘who
needs to apply for a DIN and when’.


https://www.abrs.gov.au/director-identification-number/apply-director-identification-number
https://www.abrs.gov.au/director-identification-number/who-needs-apply-and-when
https://www.abrs.gov.au/director-identification-number/who-needs-apply-and-when

Part C

Thefour key duties in detail
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The four key duties in detail

This partcovers thefour key duties in detail:

duty to act in good faith and for a proper purpose
duty to act with reasonable care, skill and diligence
duty not to misuse information or position, and
duty to disclose and manage conflicts of interest

vV v. vy

Duty 1-the duty to actin good faith and for a proper purpose

This legal duty is a two-part duty

1 2.

The duty to act ‘in good faith’ The duty to act for a proper
in the best interests of the purpose and within the powers
organisation given to the committee

Duty to actin good faith in the best interests of the organisation

The phrase ‘in good faith’ is generally accepted to mean that you must act honestly, fairly and loyally when
making decisions for your organisation.

As a committee member, it’s important that your decisions are made based on what is best for your
organisation. To do this, you should have regard to the purpose of the organisation and its membership as
a whole, as well as its finances and operations. You should not be making decisions based on your own
personal interests, preferences or alliances or those of other people or organisations you may be involved
in.

In some cases, you may be in a situation where you have been elected to a committee by a ‘group’ or

‘sector’ or ‘region’, who might expect you to represent their interests. The duty to act in the best interests of
an organisation overrides any duties you may hawe to particular groups of people.
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e When might you be on a committee as a 'representative'?

Common situations could include:

You have been nominated by your employer to sit on the committee of your sector’'s peak
body. While you may tell the peak body committee about the concerns of your employer
and the sub-sector you work in, your ultimate duty on the peak body committee is to make
decisions that are in the best interests of the peak body as a whole and all peak body
members.

You hawe just been elected to the committee of a state-wide organisation. People in your
region keep saying it is great because you will be able to ‘represent’ the region at the state
level. While you may tell the other state committee members about the concerns of people
in your region, your ultimate duty is to make decisions that are in the best interests of the
state-wide organisation, rather than your region.

A not-for-profit is funded by your employer. As a result the not-for-profit has given the
funder a position on the committee, which you have been asked to fill. In this case, your
duty is to make decisions in the best interests of the not-for-profit organisation — not what
might suit your employer.

As a committee member it’s important that you don’t allow another person or organisation (including any
people or organisations that elected you to the committee) to dictate how to vote at committee meetings.

Duty to act for a properpurpose

This is the second part of the duty. As a committee member you must use your powers for the purpose for
which they were given, and not for any other purpose. Again, this means not using your powers to obtain an
advantage for yourself or someone else and, in particular, making decisions which help the organisation to
achiewve its purpose or objective - that is, ‘what the organisation is set up to do’.

&

Example

If you are on the committee of a not-for-profit organisation that is set up for the purpose of
helping rescue injured wildlife, a proposal to apply for a local grant to start a local childcare
facility is unlikely to be within your organisation’s purpose.

To ensure your committee is ‘making decisions for the right purpose’ be familiar with the aims and purpose
of your organisation, so you can make decisions that guide your organisation towards achieving these aims.
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@ Tips —complying with the duty to act in good faith and for a proper

purpose

+  Get a copy of your organisation’s rules and make sure you understand the ‘statement of
purpose’ or ‘objectives’ of your organisation. It's a good idea to have these documents
at all committee meetings to check that decisions are in line with your organisation’s
purpose, and within your committee’s powers.

* When making decisions, ask yourself — ‘Am | deciding this issue based on what is in the
best interests of the current and future operation of this organisation — or am | deciding
this based on my own personal interests or in the interest of a select group of members
or clients that | favour?’

+ If you were ‘appointed’ to a committee by a particular organisation or group of members,
remember that once on a committee your duty is to act in the best interests of that
organisation, and not in the interests of those that appointed you. This doesn’t prevent
you from advising the committee about the views of those you represent.

+  Apply the ‘how will it look later test — if someone was to analyse this decision later,
would they think ‘this was the decision of a reasonable, honest person who, with the
knowledge they had at the time, was trying to actin the best interests of the
organisation’? Or could they possibly come to the conclusion that the decision was
irrational, partial, dishonest, or made for some ulterior motive?

« There is a close link between the duty to act in the best interests of the organisation,
and the duty to disclose and manage conflicts of interests. Consider whether some
conflict of interest is involved in making a decision and whether action needs to be taken
to disclose and manage an actual or perceived conflict of interests. See duty 4 below for
more detail.

Case examples on the duty of good faith and proper purpose

Q

The committee member versus the loud, young members

You are a long-sening member of the committee of a local, wlunteer conservation group that
aims to engage local residents in the preservation of a local habitat. Recently a group of local
school girls became members and have started to regularly attend the organisation’s weekend
tree-planting activities. While many in the group have welcomed the girls, you and a few other
members find them loud and annoying. You know if you could convince the committee to move
its activities to weekdays between 9am and 3pm — perhaps justifying it on the basis that it
would be safer to plant trees at this time — then you wouldn’t have to put up with the school
girls anymore.

The legal duty

As a committee member, your duty is to act in the best interests of your organisation (to
engage local people in preservation activities), not for your own personal preferences, or in a
way that may disadvantage one section of the membership. Though it is necessary to consider
how your organisation’s activities impact on the safety of the public, to continue with the plan
of trying to mowe all activities to weekdays, for a ‘sham’ reason, may be a breach of your duty
to act in good faith and for a proper purpose.
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The person 'appointed’ to a committee by another group

You are employed by a large government agency and have been asked by your employer to
be their representative on the committee of a small, incorporated, faith-based organisation.

The government agency you work for provides funding to the faith-based organisation to assist
its work with local refugees. For this reason, the organisation has agreed to have a
representative from the agency on its committee. At one committee meeting, the committee
starts discussing a possible move to a new location. You know that this would not be the
preference of your employer. You are confused — on the one hand, the move seems to be in
the best interests of the not-for-profit organisation — but on the other hand, you were appointed
by your employer, so shouldn’t you be representing their interests?

The legal duty

While you may have come to be on the committee because of your employer, once you accept
the position on a committee your legal duty is to act in the best interests of the organisation
you govern — not any other organisation. To act or vote on ‘behalf of your employer
organisation could be considered to be a breach of the duty to act in the best interests of the
faith-based organisation - as well as acting for an improper purpose (for example, carrying out
the policies or directions of another organisation).

A decision to close a client service

You are on the committee of an organisation which offers a number of senices to people with
a disability, including respite care. Your child has a disability and has received respite care
senices from the organisation for a number of years. Unfortunately the organisation has
received major funding cuts and has to close one of its senices. After looking extensively at
the financial and operational evidence, overwhelmingly it seems that closing the respite care
senice is the most feasible option. You are obviously personally extremely disappointed with
this news.

The legal duty

As a committee member you may be called on to make difficult decisions and sometimes
these decisions may negatively affect your personal situation (for example, as a client). While
you may ask questions and seek further information about alternative options, ultimately your
legal duty is to make a decision in the best interests of the organisation’s future — not in your or
your child’s personal interests.

Legislative resources

See the tables set out in part G for the specific sections in legislation that set out the duty to
act in good faith and for a proper purpose.
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Duty 2 —the duty to act with reasonable care, skill and diligence

The duty to act with
reasonable care, skill
anddiligence
requires you to:

tak | give sufficienttime, monitor the affairs,
o e use of any skills and thoughtand energy activities, strategic
; experience you have to any tasks you direction and financial
seriously BT e have undertaken and position ofthe
organisation to decisions you are organisation
required to make

make appropriate

understand your
organisation’s current
financial position at
alltimes, in order to

ensure thatthe
financial affairs of the

organisation are
managed responsibl

) ) prevent your
the ‘duty to prevent insolventtrading’ organisation from
continuing to incur
debts if you know or

suspectthatyour
organisation cannot
meetits debts when
they fall due

Use of your skills and knowledge

Unless your organisation’s rules say otherwise, you don’t have to have any particular skills or qualifications
to be a committee member. However, you do need to use whatever skills and experience you have for the
benefit of the organisation and put reasonable effort into tasks you take on.

Examples

» If you are a nurse on the committee of a community health senice, you don’'t need to
use your skills to provide medical senices to individual clients — but you do need to use
your knowledge to help the committee make good decisions about health senice
provision.

* If you are a builder on the committee of a not-for-profit emergency housing provider, you
don’t need to be out fixing houses — but you should advise the committee on any basic
issues on maintaining safe building standards.

If your committee doesn’t have the required skills on a particular matter, this duty means you need to seek
help from someone who does. For example, your committee may need the advice of an accountant or
auditor to explain a complex financial matter.

Reasonable care, skill and diligence

As a committee member, you must take your responsibilities seriously and put the required effort into the
tasks you take on. Committee members who act diligently will be well prepared for meetings, and will make
sure they are properly informed about their organisation’s operations and activities (for example, reading
any papers and following up tasks you havwe agreed to do from previous meetings).

You must understand the issues the committee is making decisions on - you can'’t just rely on the opinions
of others on the committee and become a ‘rubber stamp’. All committee members have a duty to make
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enquiries and satisfy themselves that the organisation is being well run, and is operating in a safe and
efficient manner.

Reasonable decisions —not perfectdecisions

The duty of reasonable care doesn’t mean that all the decisions your committee makes have to be perfect.
Sometimes, even though a committee has thoroughly researched, discussed and come to a decision on a
matter (for example, approved a tender for a contract to run a project), the outcome doesn’t turn out as the
committee had hoped (for example, the organisation makes a loss on the project).

The law recognises that often committees have to make difficult decisions, and that no one has the ability to
accurately predict the future. Just because a decision turns out not to have been beneficial for the
organisation, this doesn’t mean that this duty has been breached. A decision about a matter will generally
be considered to have been made with reasonable care if the committee can show that:

» the decision was made in good faith and for a proper purpose (see duty 1)

« they did not have a material interest in the subject matter of the decision (see duty 4)
« they informed themselves about the subject matter to an appropriate extent, and

« they rationally believed that the judgment was in the best interests of the organisation

This is known as the ‘business judgment rule’, with ‘business judgment’ constituting any decision to act or
not act on a matter relevant to the operations of the organisation (for example, incurring debt, entering into
contracts, undertaking activities).

Just remember — taking calculated risks that might not work out is acceptable, but making reckless, ill-
informed decisions without thinking about the consequences could be seen as a breach of this duty.

As mentioned abowe, there are also financial aspects to the duty to act with reasonable care, skill and
diligence. These are sometimes seen as standalone duties in their own right as they are so important. They
are explained in more detail below.

Duty to ensurefinancial affairs are managed responsibly

It's your legal responsibility to understand the finances of the organisation and ensure they are managed
properly. Committee members are accountable for an organisation’s solvency. They must exercise overall
control over its financial affairs.

You need to understand the organisation’s current financial position so you can make informed decisions
about whether the organisation can responsibly enter into new transactions, contracts or other debts. It is
unacceptable to think ‘Oh | dont have to think about the dollars, that is the treasurer’s job! It is not just the
treasurer that has this duty — all committee members have a duty to properly inform themselves about
the organisation’s financial position.

While this duty applies to all committee members, the actions required to comply with the duty will be
affected by your organisation’s financial size:

« If you are on the committee of a small not-for-profit that raises money only through membership fees,
has a balance of $500 in the bank and spends very little money from month to month, then a brief
treasurer's report setting out the monthly totals for the organisation will probably be sufficient.

« Alternatiwely, if you are on the committee of a large, well-funded not-for-profit that owns two properties,
manages three others on trust, has 30 employees and an annual turnover of over $1 million, you will
need far more extensive and complex information in order to fulfil your responsibility to understand the
finances.

Duty to preventinsolventtrading

The requirement to prevent insolvent trading is often regarded as a separate legal duty that is inextricably
linked to the duty to use reasonable care with respect to the organisation’s finances.

While the term ‘trading’ is a business term that may not fit well into the not-for-profit environment, this key
aspect of the duty still applies to not-for-profit organisations.

Read the box below carefully so you understand this aspect of the duty.
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Important! The duty to prevent 'insolvent trading’

As a committee member, your key duty regarding the finances of your organisation is to
make sure it's solvent — that is, able to pay its debts when they are due. You must not allow
your organisation to incur further debts if you know or reasonably suspect that the
organisation cannot pay its current debts when they are due or will be unable to if it takes
on further debt.

As many in the not-for-profit sector are aware, the funding environment for not-for-profits
can often be unstable and unreliable. Many not-for-profits operate on very tight budgets
and sometimes sail ‘close to the line’ in terms of their finances. For example, income from
membership fees may fluctuate from year to year, donations may be affected by an
economic downturn, or a government funding stream that your organisation relies heavly
on may be cut. These circumstances make it very difficult to gauge a not-for-profit
organisation’s true financial position.

Occasionally, not-for-profit organisations get into financial trouble. As a committee member,
it can be very difficult to distinguish between a temporary lack of cash flow and an endemic,
dire financial situation. For some assistance, we have a separate fact sheet (‘Insolvency
and your organisation’) that covers some of the potential ‘warning signs’ of insolvency.

If your organisation has any of the ‘indicators of insolvency’, your legal duty is to:

+ take action immediately — don’t do nothing and hope for the best

« inform yourself of the financial situation— investigate and fully understand the financial
difficulties of your organisation

+ seek professional advice — ask an accountant, insolvency expert or auditor to look over
your organisation’s finances (again, do this as early as possible as a professional may
be able to advise of immediate actions you can legally take)

» don’t approve any further debts — this includes not entering into transactions, contracts
or arrangements requiring payment (for example, contracts for building, hiring staff), and

* agree as a committee on a plan of action and implement it (based on professional
advice). This may include making hard but necessary decisions, for example to close
senvices, sell assets or look to amalgamate with another organisation. It may also
include an agreement about at what point the committee might need to seek advice on
other options
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@ Tips —complying with the duty of care, skill and diligence

To comply with the duty, including its financial aspects:

« Attend committee meetings and read the papers and financial statements before
meetings. If you regularly find you can’t do this, consider whether you should continue to
sene on the committee, as you risk breaching this duty.

» If you don’'t understand something or want further information, speak up. Ask questions
and seek clarification about matters, discussions or proposed resolutions. Don’t simply
go along with the rest of the committee if you disagree with their views or decision.

»  Follow up on things you said you would do between meetings — adopt a culture of
having ‘action’ items in your minutes and reviewing the status of actions at the following
meeting.

» When making a decision or taking action, ask yourself, ‘have | exercised the degree of
care and thoroughness that a reasonable person in my position would give to this kind
of decision or situation?’ If you need more information, say so and make sure you get it.
You don’t need to make perfect decisions but you do need to make thoughtful ones.

+  Know what events and activities are being conducted by the organisation and ensure
that proper care has been taken to protect the organisation and all participants (for
example, making sure health and safety matters have been addressed, checking that
insurance is up to date).

* Make sure you are receiving clear information about the finances of your organisation. If
they are presented in an incoherent format, ask that they be presented in a basic
oveniew or dashboard format. If you need to, get training in basic financial literacy so
you can understand the finances. If you don’'t receive any financial information at all,
consider your position carefully. You could be at risk of breaching this duty and
ignorance is no defence.

+ Take special care when committing to large contracts, investing the funds of the
organisation or borrowing funds for the organisation to use. Awid undertaking activities
that might place the organisation's funds or assets at undue risk.

* Follow up immediately on any problems identified in the financial statements or audits.
Make sure the committee takes action if there is a concern about whether debts can be
paid on time.

Remember — occasionally, not-for-profit organisations get into financial trouble. It's not a breach of the duty
of reasonable care and skill if your organisation is in financial trouble, or even if it has to close its doors.
Howewer, it may be a breach if you know or suspect your organisation is in serious financial trouble and you
don’t do anything about it.
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Case examples on duty of reasonable care, skill and diligence

O

The proud but busy committee member

You were delighted when a local not-for-profit organisation that supports disadvantaged youth
asked you to join their committee. It's a not-for-profit with a strong reputation in the local
community, and you were proud to be associated with it. You eagerly attended your first few
monthly committee meetings. Howewer, since then things have become busy in your work and
personal life and you are finding it hard to attend regular meetings. You always seem to have
things on the nights of the committee meetings! You turn up when you can (usually once every
four to five months) but even then, you have rarely had time to look at the committee minutes
and paperwork. You console yourself by thinking ‘Oh well 'm just a volunteer and
occasionally ‘They are lucky to even have someone with my business experience on the
committee anyway’. You also feel that the president is a smart woman so the decisions the
committee are making in your absence are probably fine.

The legal duty

If you accept a position as a committee member (even if reluctantly!) you have a legal duty to
exercise reasonable care and skill in ‘guiding’ the organisation. Not being able to attend the
occasional committee meeting is okay, but failure to attend regular meetings, without an
approved leave of absence, and failure to pay attention to the ‘goings-on’ of the committee,
could be indicators of a breach of this duty. Should anything go wrong in the organisation (for
example, it gets into financial trouble and starts to trade while insolvent, or someone starts to
defraud the finances) you could be legally responsible. It's not a defence to say ‘| wasn’t at the
meeting when they made that decision’ or ‘I'm just a wolunteer’. If you can no longer commit to
giving the committee reasonable time, you should carefully consider whether to remain on the
committee. Perhaps you can contribute to the organisation in some other capacity?

The worried committee member and an inaccurate media release

You are on the committee of a small advocacy not-for-profit organisation. At a committee
meeting, the Executive Director hands around a number of papers, including a media release
for approval. You are not quite sure if the media release is accurate and, although not an
expert on defamation, you are concerned that some of the statements are not backed by fact
or are possibly exaggeration. However, there is a lot of business to get through and you
decide not to make an issue of it.

The legal duty

As a committee member you have a duty to make proper enquiries when you are unsure about
something. Don’t rely on others, especially when you hawe a feeling something is wrong. The
media statement could contain inaccurate and defamatory material and could leave your
organisation open to complaints or legal action. Your duty is to ask the probing questions, and
guide and protect the organisation and its reputation.
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The committee member and the urgent repairs

You are a committee member for a fairly large not-for-profit organisation, a supported
accommodation senvice which employs ten staff. You had a pretty clear understanding of the
financial position of your organisation in July last year, when the committee approved the
yearly financial statements. At that time, the treasurer gave a detailed briefing to the
committee about the finances and you understood that, although the organisation had ‘sailed
pretty close to the wind’ all year, at the end of the financial year, the organisation managed a
small surplus of $40,000.

Eight months later, you attend a committee meeting and the manager of the senice tells you
and the other committee members that the organisation needs to enter into a contract to get
substantial repairs done to two of their properties at a cost of $50,000. The manager tells you
that the repairs are extremely urgent and asks the committee to approve the signing of the
repair contracts there and then, so the works can begin immediately. You feel that if you asked
any questions you would be seen to be holding up the process, and would frustrate the
manager, who looks stressed.

The legal duty

The legal duty to act with reasonable care and diligence includes a duty to monitor the
financial situation — and in particular a duty to not incur new debts if you know or suspect your
organisation can’t meet them. The only way you can be sure not to breach this duty is to make
sure you have a clear understanding of the organisation’s current financial position. It's not
sufficient to rely on your financial knowledge of five months ago. The manager may well be
focussed on the day to day running of the organisation, and that is why it is your duty to look at
the bigger picture. Ask for financial information so that you can confirm that the organisation
can afford these renovations. Get professional advice if needed. Be satisfied that the
organisation can meet all its debts — this is a duty of all committee members, not just the
treasurer.

This situation might also require you to exercise your duty to use reasonable care and skill to
enquire about current health and safety issues arising out of the need for urgent maintenance
works. Are the clients safe in the houses? Do we need to re-accommodate them while we
work out the finances and arrange for the repairs? What are the risks currently posed by the
repair work? What can be done to eliminate these risks while we work out a feasible plan to
get the repair work done?
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Duty 3 —the duty notto misuseinformation or position

As a current or former committee
member, you mustnot make improper
use of:

your position as acommittee information you obtain through your
member, or position as acommittee member

to either:

gain an advantage for yourself or any other
person or organisation, or

cause detrimentto the not-for-profit organisation you are
on the committee of

This duty encapsulates the idea that a committee member must be loyal to the organisation they sene.

This duty of loyalty is ongoing — it applies to you when you serve on the committee and continues to apply
after you cease to be a committee member (ie. it applies to former committee members).

It's also closely linked to the duty to avoid conflicts of interest (see duty 4 below).

Duty not to misuse your position

As a committee member you must refrain from improperly using your position on a committee. While your
organisation may have codes of conduct or policies that also prohibit this kind of behaviour, it's important to
remember that this is also a legal duty.

Where you or someone close to you benefits from misuse of your position, this will often also constitute a
conflict of interest (see duty 4). Howewver, even where you or those close to you don’t benefit from an
improper use of your position, if it causes detriment to the organisation, you will have breached this duty.

e Actions that might breach the duty not to misuse position

* Accepting ‘kick-backs’ — for example, accepting free dinners from a business that is
tendering for work for your organisation.

« Using your position to ‘pull strings’ in the organisation — for example, to get a friend’s son
mowved up the waiting list for an accommodation senice or to get your daughter into the
senior team.

« Using your position to intimidate members, wlunteers, employees or other stakeholders in
the organisation.

* Making unauthorised public comments or representing that you speak on behalf of the
committee, when you have not been authorised to do so.
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Duty not to misuseinformation

As a committee member, you must also refrain from improperly using any information obtained because of
your position (for example, information obtained at committee meetings, information diwlged to you in your
capacity as a committee member) to gain a personal advantage or an advantage for someone else, or to
cause any detriment to the organisation.

While the not-for-profit sector often works in a very collaborative way, and people who work in it can be very
friendly, don’t mistake this culture to mean that information can be shared with all.

An essential aspect of this duty is that committee members must not reveal outside the organisation
information that is discussed at the committee in confidence — such as client details, commercially sensitive
plans or bids, employee or salary issues. While most committee decisions can and should be conwveyed to
members of the organisation, there are some discussions that need to remain confidential.

People who are appointed to a committee by a special interest group or by another organisation must be
aware of this duty. You should not reveal information that comes to you in your capacity as a committee
member of the organisation you have been appointed to. You can’t ignore your primary obligation to that
organisation, even if you think your ‘appointing organisation’ would benefit from that information. You
should report back to your ‘appointing organisation’ only with authorisation of the committee.

9 Actions that might breach the duty not to misuse information

*  Providing details of your committee’s discussions about an upcoming tender for a
government project to another organisation you are inwlved in (they might use this
information to compete for the same tender).

« Telling someone that the organisation you are part of is financially struggling, without the
authorisation of the committee to do so, might cause detriment to the organisation and
constitute a breach of this duty.

« Disclosing to people outside the organisation confidential information that you have
because you are a committee member, such as membership lists, client lists, employee
information, minutes of meetings and financial information.

@ Tips —complying with the duty not to misuse information or position

* Induct new committee members — explain how your committee works and the expectations
your organisation has about use of information and position. Also, make them aware of
their legal duties as committee members (perhaps give them a copy of this guide!)

+  Depending on the work of your organisation, consider whether all committee members
should sign a Code of Conduct and Confidentiality Agreement, to reinforce this duty. These
documents could provide further details about what the organisation considers to be the
improper use of position and information. It could also set out the disciplinary or other
actions that might be taken against committee members for certain kinds of behaviour (as
well as the possible penalties that could apply for breach of the legal duty).

* Make sure you take care with all committee papers and minutes and any paperwork that
contains personal information of people invlved in the organisation.

* Awid gossip about committee happenings and maintain the confidentiality of committee
discussions around sensitive matters (like client information or project tender amounts).

* Don’t use any information obtained by reason of your position on the committee in any way
other than it was intended you use it.
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Case examples on the duty not to misuse information or position

O

The committee member and the new service proposal

Ower a series of committee meetings, your committee has been discussing a plan to expand
its senices. The local council has a building that it has adwertised for lease. Your committee
has been working to put together a proposal for the local council to consider. It's looking to
secure the lease and, with some additional funding from council, open a new welfare senice in
the building. Your friend works for a different not-for-profit local welfare senice. She tells you
that her not-for-profit is thinking of expanding and asks you whether you are aware of any
suitable premises that are currently available for lease.

The legal duty

You hawe a duty not to misuse information gained from your position as a committee member.
If the local council has publicly advertised the building for lease, this information is ‘in the
public domain’ and therefore not confidential information, so it's probably okay to share this
fact with your friend. However you have a duty to keep discussions of committee meetings
confidential. You should not tell your friend about your committee’s plans to lease the building,
how much they are offering the council, or their proposal for a new senice. This is confidential
information and disclosing it might cause a detriment to your organisation (for example, if your
friend’s organisation uses the information to put up a similar but cheaper proposal). To do so
would be a breach of the duty to not make improper use of your position or information.

The committee member and the annoying golfer

You really don’t like Geoff Brown. He beat you twice at golf in the last two months and has
been a real show off about it. There is also a rumour going around town that Geoff has been
having an affair with a younger woman and is boasting to all about it. This also makes you
angry. You happen to be on the committee of the not-for-profit that Geoff works for. Atthe pub
on the weekend you hear him bragging. You are just sick of it! You tell him — at first kind of
jokingly but later more aggressively — that if he doesn’t be quiet and ‘pull his head in a bit’ you
will arrange to have him sacked. You mention how close you are to the manager of the not-for-
profit and how influential you are on the committee. When Geoff looks scared and suggests
that you couldn’t do that, you retaliate by threatening ‘just one phone call and | can make sure
you are out the door tomorrow’.

The legal duty

You must not use your position as a committee member for an improper purpose. In this
situation, your actions are potentially in breach of this duty. You have used (or are intending to
use) your position as a committee member to intimidate an employee of the organisation — for
your own personal reasons. If it can be proved that you have done so for your own benefit, or
your actions have caused detriment to the organisation, you may have breached this duty.
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The conversational committee member and the dinner party

At a dinner party you tell people sitting around the table that, after six years of senice on the
committee, you have just retired as the chairperson of an organisation that runs anger
management counselling programs. A number of people are interested in your work on the
committee and ask you questions about the senice. You get slightly carried away and start to
tell a few of the ‘personal stories’ that you leamnt about in the time you were on the committee.
You get the feeling that the people at the dinner party have a stereotypical view of the ‘kind of
person’ who ends up in the programs, so you think of telling them about a high profile TV
personality who has recently sought senices from your organisation to educate them about
the prevalence of anger management issues in all areas of society.

The legal duty

As a current or former committee member, you have a duty not to make improper use of
information you have gained in your position. The fact that a person has sought counselling
senvices is confidential information. If you were to reveal this information it would be a breach
of your duty. The fact that you have not made any personal financial gain out of the disclosure
(you told the story at a dinner party, rather than sold it to the media) is not a defence. The
revelation could cause detriment to the organisation and its reputation and this would be
enough to be a breach of this duty.

You might also be liable for breach of confidentiality or breach of applicable privacy legislation.
As this duty applies to former committee members, the fact that you have stood down from the
committee is no defence.

The committee member with a pizzarestaurant business

You are on the committee of a not-for-profit organisation that would like to set up a social
enterprise — a coffee shop that is going to employ people with a disability. Your organisation is
currently looking for a venue for the coffee shop.

A local real estate agent tells you about well-placed premises that are becoming vacant and
might be perfect for the social enterprise café. You know the premises well as you always
thought they would be perfect for a franchise of the pizza restaurant business you own. You
wonder whether you could neglect to tell the committee about the real estate opportunity, and
instead put in an offer for the lease on behalf of your business.

The legal duty

You have a duty not to misuse your position or information gained in your position. This
includes the duty not to divert an opportunity for your own personal gain. To do so might not
only breach this duty, but also the duty to act in good faith and in the best interests of the
organisation (duty 1). As such, you have a duty to inform your not-for-profit organisation of the
real estate opportunity.



Duties Guide |2021

Duty 4 —the duty to disclose and manage conflicts of interest

A conflict of interest is not the same as a disagreement between committee members.

What is a conflict of interest?

A conflict of interest arises when a committee member, who has a duty to act in the best interests of the
organisation, is presented with the opportunity or potential to ‘use’ their position on the committee for their
own personal benefit (or for the benefit of someone else, such as a relative or another organisation).

Conflicts of interest situations often arise in not-for-profit organisations and are not prohibited.

The legal duty relates to the process committee members must follow in conflict of interest
situations. As a committee member you must disclose and manage conflicts of interest in a particular way
(as outlined below).

A wide range of conflict of interest situations can arise in not-for-profit organisations. It’s important to
remember that the duty relates to actual and potential conflicts of interest.

A common conflict of interest scenario arises when your organisation is planning to sign a contract with a
business to supply it with certain products or senices, and you or your family own a business that makes
and supplies those products. Your duty to act in the best interests of the organisation (ie. to obtain the most
competitive price) is likely to conflict with your personal interest in you or your family being chosen as the
supplier. In this situation, your conflicting interests could be depicted as follows:

YOU
Role: Committee member of the .
. Role: small business owner
not-for-profit
Interest: whatis best for the not- Interest: whatis best for
for-profit business
Decision: to buy product Goal: to sell products to clients

Best interests of not-for-
profit:

. . Best interests of business:
buy quality products Potential . find lient
. from a reliable conflict of AE NEW CEN's
SORIES _ «  sellproductat a profit to go
supplier interest .
back to business owners

*  buy product at best
possible price

As shown in this diagram, the same person can hawe different roles and interests which could possibly
conflict.

While it may be possible that your business is a reliable supplier and offers the lowest price for the product
in the region, because you stand to benefit personally from a decision, a conflict of interest situation arises.

The conflicting ‘interest’ does not have to be a financial interest for a conflict situation to arise.

If, as a committee member, you could influence a decision that would in any way benefit you, a relative, a
friend or another organisation you have an interest in, then you are in a potential conflict of interest
situation.
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9 Examples of conflict of interest situations

* You are on the committee of an organisation that wants to employ you, or an employee
is seeking election to the committee. (Note: If the rules allow this then it may be okay,
but it usually gives rise to a number of conflict situations which need to be disclosed and
managed.)

* Your committee is in the process of hiring a new CEO and one of the applicants is a
relative of yours.

* You are on the committee of an organisation that is in financial trouble and is
considering a merger with a larger organisation, and you are employed as a senior
manager of that larger organisation.

* You are on the committee of two different not-for-profit organisations, but they are
regularly applying for the same grants, or submitting bids for the same tenders or
projects.

*  Your committee is deciding which organisation they should partner with to provide their
clients with government funded training and your mother is part-owner of an interested
local registered training organisation.

* Your committee is making a decision about who to award a prize to, and one of the
applicants is your best friend.

* You are on a committee that is considering employing your daughter as a part-time
bookkeeper.

Dealing with conflicts of interestappropriately

It's important to note that the existence of a conflict of interest is not usually, in itself, a problem. Conflicts of
interest are common. Inevitably there will be times when your duty to the organisation will ‘come into conflict
with’ your personal interests or other duties you hawe. In fact, for many committee members, it is virtually
impossible to awid having conflicts of interest from time to time. This is especially so in small communities
or specialised sectors where everyone knows each other and people might have numerous different ‘hats’
or ‘roles’.

The legal duty relates to how the conflict of interest situation is disclosed and managed.

Disclosing the conflict of interest

Committee members must first disclose to the committee any conflicts of interest and potential conflicts of
interest that arise in relation to their role.

They should do so as soon as they become aware of the conflict. When telling the committee about the
conflict, or potential conflict, you must be open and honest about the nature and extent of the interest, and
its relation to the affairs of the organisation.

The importance of full disclosure of direct and potential conflicts of interest can’t be overstated.

If you are unsure whether something is a conflict, it's best to err on the side of caution and disclose it. This
allows the committee a chance to deal with it in the proper way. Not-for-profit organisations rely heavily on
their reputation in the community, and outside perceptions that your organisation is operating professionally
and legally are very important.

In certain situations, you don’t have to disclose a conflict of interest. This is when you have an interest only
because:

« you are in agroup of people for whose benefit the organisation is established, or

* you have an interest in common with all, or a substantial proportion, of the members of the organisation
(for example, you will benefit if your local community dewvelopment organisation arranges a tree planting
program along the streets of your town but so will all members of the local community)
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Some laws require committees to keep a standing register of interests. This is a list where committee
members record all their relevant personal interests (such as employment, businesses their family own,
other committee positions) when they join the committee.

For example, incorporated associations in NSW are required by law to record all disclosed conflicts of
interest in a book available for inspection by the members of the organisation (see the tables at the end of
this guide for more detail).

Organisations that are registered charities are expected by the ACNC to keep a register of interests.

Even if your organisation is not obliged to keep a register of interests, this is good practice and is something
you may want to consider. The register of interests should be updated regularly. If you haven’t noted an
interest on the register, as soon as you become aware of a conflict you should disclose it.

Managing the conflict of interest

Once you have disclosed a conflict at the earliest possible opportunity, your next step is to manage the
conflict by not participating in the decision-making about that issue.

Although the particular legislative provisions differ on exactly how to manage the conflict, we recommend
the following best practice approach, which will ensure you comply with all the laws that govern the various
not-for-profit legal structures.

A committee member who has a personal interest in a matter that is being considered at a committee
meeting:

« should not be present in the meeting while the matter is being discussed
« should not be present for or vote on the matter, and

» should ensure that the minutes record the fact that a conflict was declared, the time the relevant
committee member left and returned to the meeting, and the fact that they were not inwolved in the
decision.

A committee member who has a conflict should also refrain from discussing the decision or trying to
influence the outcome of the decision (for example, outside of or between committee meetings).

For incorporated associations in some states and territories there is an extra duty to disclose the nature and
extent of conflicts of interest to members at the next ‘annual’ or ‘special’ general meeting (see the tables at
the end of this guide for more information).

Major or repeated conflicts of interest

There may be a case where a conflict of interest is so egregious, or occurs so often, that you may have to
seriously consider whether it’s possible for you to remain on a committee. An example may be where you
are on two committees that are regularly competing for the same grants or projects. In these circumstances
it may become too difficult to act in the best interests of both organisations. Also, if it gets to a stage where
you have to step out of the room for many of the committee discussions, it’s probable that the situation is
unworkable and you may need to consider resigning from the committee.

Some groups don’t allow a committee member to also be an employee of the organisation in

order to awid repeated conflicts of interest.

Check your rules and policies on this issue.

Potential conflicts of interest and the reputation of your not-for-profit

Perception is a big issue with conflicts of interests — and for not-for-profits reputation is extremely important.
It's important for a committee member to awid not only actual and potential conflicts of interest, but also
the perception of a conflict of interest. You should be aware of how a situation may appear to someone
from outside the organisation even if it may not strictly be a conflict of interest.
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Even if, as a committee member, you might never ewven think of using your position to influence a particular
situation for your own benefit, it might look to an outsider like you have done so. As many not-for-profits rely
heavily on their reputation, the need to deal with conflicts of interest in a transparent way is critical. If you
are in a conflict of interest situation, the key thing to remember is to act with absolute transparency, and
adopt high standards of caution, to protect the interests of the organisation.

See part E for an explanation of the slightly different conflicts duty set out in the ACNC gowvernance
standards for registered charities.

@ Tips —complying with the duty to manage and disclose conflicts of
interest

+ Conflicts of interest are common and will inevitably occur — it is how you disclose and
manage them that matters.

+ As a committee member, stay alert to possible conflicts of interest you might have.
Advise your organisation of any actual or potential conflicts of interest as soon as you
become aware of them.

+ Create and foster a culture in your committee where it is normal practice for a person to
disclose and manage a conflict of interest.

* When making a decision as a committee member, ask yourself, ‘am | making this
decision based only on what will lead to the best outcome for this organisation?’ If the
answer is that you are also considering whether the decision would lead to a favourable
outcome for you (or a relative, friend or another organisation), then there is a good
chance you have an interest in the matter that you may need to disclose and manage.

* It’s good practice at the beginning of a committee meeting for all committee members to
check the agenda and declare any private interests which they may have in any item for
discussion. Interests should be declared before any discussion of the item itself, or as
soon as the committee member realises that the conflict arises.

» If in doubt about a possible conflict of interest, stay on the safe side and disclose it — it’s
important to keep the trust of fellow committee members, the organisation’s members
and the community. Remember even perceived conflict of interests can damage a not-
for-profit’s reputation.

» Check your organisation’s rules and policies to see if they say anything about conflicts
of interest. For example, some organisations have rules which prevent an organisation
from employing committee members.

+ Consider whether your organisation needs a policy on how it will deal with any conflicts
that arise as a result of the work your organisation conducts. This is generally
recommended as good practice. A policy can help remind you of your legal obligations
with respect to managing and disclosing conflicts of interest (see the ‘further resources
box at the end of this part for templates).

« Think about whether your committee would benefit from having a standing register of
interests. It may be required by law. It allows any actual or potential conflicts of interest
to be identified more easily. The register should be regularly updated.

* Registered charities should be aware that the governance standards apply to conflicts of
interest, and require responsible persons to disclose any situation where they may
appear to have a conflict between their duty to act in the best interests of the charity,
and a personal or private interest. See further in part E.
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Case examples on the duty to manage and disclose conflicts of interest

O

The committee decision to purchase office supplies

You are on the committee of management of a small local not-for-profit organisation that
regularly needs office supplies and equipment. Previously, committee members have bought
office supplies as they havwe been needed, but to become more efficient, the committee is
considering having a preferred supplier. As it happens, your partner Sally owns the town’s only
newsagent and stationery business.

The legal duty

This situation is a potential conflict of interest. If your partner decides to bid to be the
organisation’s stationery supplier, and your organisation awards the business to her, you will
(or may) receive a material personal interest from this transaction (you are likely to personally
benefit from the profit from your partner's business). Therefore a conflict of interest situation
arises.

However this situation does not mean that your organisation has to arrange to drive to the
town 200km away to source supplies, or that you have to resign from the committee.
Remember, it is not the actual or potential conflict of interest that is the problem so much as
how it is disclosed and managed.

If you:

« tell the committee that your partner Sally owns the stationary business (disclose)
+ leave the room when the committee discusses the supply contract (manage)

* leave the room and don’t wote on the supply contract (manage)

» have the disclosure and the process noted in the committee’s minutes (disclose),
then you will have acted appropriately and will not be in breach of this duty.

As noted above, some incorporated associations have an extra duty to disclose conflicts of
interest to members at their next general meeting.

There will have been no ‘conflict of interest’ or alternatively you might say that the conflict of
interest has been ‘awided’. The rest of the committee may call for quotes and investigate and
compare possible suppliers, and then make a decision without your input.

In the end, if your organisation is satisfied that Sally’s bid is the best (a decision based
perhaps on comparing quality, price, ability to deliver, and the ethos of supporting local
businesses) they could legitimately award the contract to Sally. If anyone in the town asserts
that Sally got the contract ‘because’ she was your partner, you and the other members of your
committee can inform them of the prober process that was followed to award the contract.
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The arts scholarship and the step-son

You are a member on the committee of an organisation that promotes the arts in your region.
The committee is meeting to discuss the awarding of three scholarships for talented artists to
attend a very prestigious art school course. Peter, your step-son, is one of the candidates for
the scholarship.

The legal duty

Because Peter is your step-son and your actions are likely to give him a benefit, you have a
conflict of interest. You should disclose and manage the conflict of interest. Even if, instead of
being a step-son, Peter was a close friend of yours, you should disclose and manage the
conflict. Although the law does not expressly state how close the relationship must be for a
conflict to arise, you should consider the perception in the local community of your
organisation if you are inwlved in a decision to award a scholarship to a relative or close
friend. If in doubt about disclosing an interest, it is best to stay on the safe side and disclose
and manage the conflict.

The lawyer committee member and the tenant legal action

You are a lawyer for a major law firm. You are also on the committee of a local emergency
housing not-for-profit. At one committee meeting the Executive Director tells the committee
that the not-for-profit is facing legal action from a former tenant who was evicted. He is seeking
a decision on whether to defend the case or try to settle it. As the paperwork is circulated, you
recognise some familiar letterhead and realise itis your employer law firm that acts on behalf
of the former tenant.

The legal duty

The conflict of interest doesn’t have to be about a financial interest and it also doesn’t hawe to
be an actual conflict of interest. You might not even have been aware your firm was acting for
the former tenant, but as soon as you find out, you are in a difficult position. Although it may be
unlikely that you will find out any details about the tenant’s case when you are at work, there is
a possibility that you may do so. In a situation like this, think about the perceived conflict of
interest and the effect of this if the tenant found out. In this situation it would be best to
disclose the conflict straight away, leave the room for both the discussions and the wte and
have this recorded in the meeting minutes.

Related resources

The Australian Charities and Not-for-profits Commission (ACNC) has published a guide to
managing conflicts of interest and a template conflict of interest palicy. While these resources

are aimed at charities, they are useful for all committee members. For further examples of

conflicts of interest policies, see the website of our partner the Centre for Philanthropy and
Nonprofit studies at QUT.


https://www.acnc.gov.au/tools/guides/managing-conflicts-interest-guide
https://www.acnc.gov.au/tools/guides/managing-conflicts-interest-guide
https://www.acnc.gov.au/tools/templates/conflict-interest-policy
https://wiki.qut.edu.au/display/CPNS/Conflict+of+interest+policy+-+examples
https://wiki.qut.edu.au/display/CPNS/Conflict+of+interest+policy+-+examples

Part D

Consequences of breach of duties —
defences, penalties and protections
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Consequences of breach of duties —
defences, penalties and protections

This partcovers:

who might take legal action against a committee member for breach of a duty?
what defences can be raised if an action is brought against you?
what penalties might be imposed if a breach is found?

if a penalty is imposed, how can you potentially protect yourself against having to cover
the cost of any fines?

vV v.v.Y

Legal action against not-for-profit committee membersis rare. If you follow the tips in part C of this
guide, it is unlikely you will act in breach of a legal duty. Good governance processes are the safest,
cheapest and most effective protection against any legal action. They are also the best way to
protect the reputation of your organisation.

Having said that, there are legal consequences if you are found not to have complied with your legal duties
(ie. to have ‘breached’ the duties).

The main penalties for breach are financial (for example, a fine or paying compensation to the organisation,
or both). There are a limited range of defences available to committee members who are accused of a
breach of duty. There are also a number of protective actions that committee members can take to guard
against penalties in certain circumstances in the unlikely event of legal action.

Who can bring a legal action againsta committee member for breach of
duty?

Because it's quite rare for a legal action to be taken against a committee member, this guide doesn’t detail
the technical grounds for a legal action. In summary — a legal action about a breach of the legislative or
common law duties could possibly be taken by:

« aregulator (for example, a state or territory fair trading or consumer affairs regulator, the Australian
Securities and Investments Commission (ASIC))
+ someone owed money by the organisation (for example, a creditor, often in a case of insolvent trading)

+ someone appointed to look into the finances of an organisation that is in financial trouble or having to
close down (for example, an administrator or liquidator)

+ the new committee of an organisation (for example, against a former committee member), or
« the members of an organisation (as a group, not individually)
Even where there is no legal action, the legal duties discussed in this guide represent best practice in

governance. Remember — if you act in accordance with the legal duties at all times, you are protecting the
reputation and longevity of your organisation.

This is because an organisation that has an honest and conscientious committee that is careful to comply
with its legal duties will be more likely to be financially stable, attract new members and enjoy the support of
the community. In contrast, an organisation that has a disorganised, self-interested, reckless committee is
more likely to end up with internal disputes, financial difficulties and lose standing in the community. While
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legal actions may be rare they are possible. And compliance is not difficult — so why risk it? No one wants to
end up having to defend themselves in court!

Possible defencesagainstan allegation of a breach of duty

If you are facing an accusation (or possible legal action), that you have breached a legal duty, there are a
number of defences you may be able to use to defend yourself (set out below).

Note — this is a very general discussion on the topic and any defences that may be available would depend
on the particular circumstances and the source of the duty (for example, common law or a particular
legislative provision). If your committee does find itself facing an accusation or legal action you should seek
legal advice.

Your conductmetthe standard imposed by the duty

Under this defence you are saying that your actions and behaviour are in line with the standard set by the
legal duty, so there was no breach. For example, if you are accused of a conflict of interest, you may
respond by asserting that no conflict arose, or that you disclosed and managed the conflict in accordance
with the legislation. It's helpful if you show evidence of this — for example meeting minutes that record you
disclosing the interest and stepping out of the room when the matter was discussed and voted on.

'‘Businessjudgement'rule

This defence is only available in relation to the duty to use reasonable care, diligence and skill (duty 2
abowe), but it's not a defence to a claim of insolvent trading.

The law recognises it’'s sometimes a difficult task to make decisions about the future (for example, whether
to approve a proposal for a new project). A decision about a matter will be considered to be made with
reasonable care if you can show that you:

* made the decision in good faith and for a proper purpose

« didn’'t have a material interest in the subject matter of the decision (see duty 4)

« informed yourself about the subject matter to an appropriate extent, and

« rationally believed that the judgment was in the best interests of the organisation

This is known as the ‘business judgement rule’ (better termed the ‘reasonable judgement rule’ in the not-for-
profit context).

In simple terms — if as a committee member you have made thorough inquiries about a proposal and have
complied with all of your other duties — then just because a particular decision turned out not to be a good
one does not mean you have breached this duty (unless itis a decision no reasonable person could make).

Delegation

In general, even if a committee delegates an action to an employee, or a sub-committee, the committee
members are still legally responsible for that action. You can’t get out of your duties simply by delegating
them to others. However, the common law and legislation allow that a committee member will not be
responsible if they:

+ reasonably believed that the person they had delegated to would undertake those actions to the same
standard as would be required of the committee member, and

« after making proper inquiries, reasonably and honestly believed that the delegate was reliable and
competent

Committee members can’t delegate their duty of reasonable care and diligence.

Reliance on advice

If you have relied on the advice of a professional to make a decision, this might form part of a defence to a
claim that you have breached a duty. It’s generally agreed that it’s reasonable for committee members to
rely on advice from an external person like a lawyer.

If, as a committee member, you make a decision based on professional advice, and you hawe relied on that
advice in good faith, and after making an independent assessment of the information, having regard to your
own knowledge of the organisation and the complexity of the structure and the operation of the
organisation, then the court might accept that you did your best and discharged your duty.
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Excused by courtfrom liability (usually available only to CLGs and
iIncorporated associations)

For CLGs (companies limited by guarantee) and incorporated associations, there are special provisions (for
example sections 1318 and 1317S of the Corporations Act 2001 (Cth)) under which a court has an
opportunity to ‘forgive’ committee members for breach of duties, where the court determines they acted
honestly and ‘ought fairly to be excused’ for the breach.

Reasonable grounds to expectsolvency

This defence applies to the duty not to operate while insolvent, and more specifically, not to incur debts
while insolvent. If you had grounds to expect, and you did expect, that the organisation was solvent and
would remain solvent when you incurred the debt, the court may accept that you honestly weren’t aware of
the insolvency. Or, if you took all reasonable steps to prevent the organisation from incurring the debt, then
the court may excuse the breach.

Did not participatein management

If you could not, due to illness or some other ‘good reason’, participate in the governance of the
organisation as a committee member at the time of the breach, a court may decide you weren’t invlved in
the wrongdoing.

Unacceptabledefences

As mentioned throughout this guide, if you breach a legal duty there are a number of responses that will not
be sufficient and will not be accepted by a regulator or the court as a defence.

e Examples of defences that will not be allowed by a court

» ‘| justjoined the committee and don’t have the same experience as some of the other
committee members’

+ ‘|l didn’t understand what was going on at committee meetings’

+ ‘| didn’t agree with the decision which is now in question (but | didn’t say or do anything
about it)

* ‘| am just a wolunteer’

+ ‘I didn’t even want to be on the committee in the first place’

* ‘| did what the other committee members told me to do’

Possibleconsequencesofa breach of duty

Generally when a not-for-profit organisation incorporates, one of the key benefits of incorporation is that the
members of the organisation (including its committee members) aren’t liable for the debts of the
organisation. This is known as ‘limited liability’. It protects members of an organisation from having to use
their own personal income to pay outstanding debts of the organisation.

Howevwer, ifitis found that you have breached a legal duty as a committee member, you may be liable for
that breach from your own personal income. Remember, this is a rare event and will usually be
accompanied by a significant degree of deliberate wrongdoing or gross negligence. If you are sufficiently
committed to the role of a committee member and act with integrity, diligence, honesty and accountability,
you shouldn’t incur any liability.

Just so you are aware, we have set out the penalties that are possible for breach of a legal duty below.
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Fines or compensation

If a person breaches a duty (for example, a committee member is found to have failed to exercise
reasonable care and diligence in carrying out their duties), a court may order the person to pay a fine or to
compensate the organisation (or both) for the amount of money the organisation lost as a result of the
breach.

The amount of the fine that can be imposed is set by legislation and differs depending on your legal
structure. You should seek specific advice about this if it becomes relevant for you.

Disqualification

The courts may also make orders disqualifying a person from sitting on a committee in the future for a
period of time.

In extreme cases

If committee members are deliberately dishonest or reckless and the breach is significant, then some of
their actions may attract criminal penalties. If a person is found guilty by a court of breaching a duty where a
criminal penalty applies, the person may be fined more heavily. In very extreme cases (for example where
your actions are deliberately fraudulent and the amount of money taken is considerable) the courts may
order imprisonment.

o Note — registered charities

A charity must take reasonable steps to ensure its responsible persons fulfil their duties
under the governance standards. For more information regarding charities, see part E of
this guide.

Possible financial protection for committee members
Indemnity provisions

Some organisations may have a clause in their rules which says the organisation agrees to indemnify (ie.
pay a penalty or legal fees for) committee members. In some circumstances, depending on the wording of
the indemnity, this may cover committee members who have breached their legal duties.

It's important to be aware of the limitations of an indemnity clause:

+ the ability to do this is sometimes prohibited by law
« it only covers a committee member to the extent of the organisation’s funds (often low)

» it usually doesn’t cover committee members who have acted with deliberate recklessness or fraudulently
or without good faith

< it will often only cover committee members after a court action has been finalised (the committee
member will have to cover their own costs and then later seek reimbursement)

Insurance

An organisation (or individual committee members) may elect to take out Directors and Officers (D&O)
insurance to provide some protection for committee members. D&O insurance is designed to protect an
organisation’s committee members against legal action. Some D&O policies will also reimburse an
organisation where it has indemnified its committee members.

D&O policies generally cover nominated committee members against liability for ‘wrongful acts’ committed
in the course of their office. ‘Wrongful acts’ may include breaches of duty, neglect, misstatement,
incompetence or other acts or omissions as set out in the insurance policy.

It's important to understand the limitations of D&O insurance. In general D&O policies will not cover
committee members for dishonest or fraudulent actions, insolvent trading or a wilful breach of duty or a
contravention of the duty not to misuse position or information.
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If your organisation has or is considering D&O insurance, it’s important to read the policy carefully and
understand the extent of the policy — who is covered, what is covered and what is excluded. You should
also be aware of the length of time you will be covered after you leave the committee.

@ Related Not-for-profit Law resources
For more information on insurance, see our ‘Insurance and Risk Management’ guide.
Victorian incorporated organisations can also refer to our ‘Indemnity for office holders of
incorporated associations’ fact sheet as particular rules apply to them.

Legal help if your organisation (or its committee)faces legal issues

Not-for-profit Law is a senice of Justice Connect. We provide free and low-cost legal information, training,
phone advice and case work senices for eligible not-for-profit organisations. You can find out more about

our senice on our website.


https://www.nfplaw.org.au/advice
https://www.nfplaw.org.au/insurance
https://www.nfplaw.org.au/insurance
https://www.nfplaw.org.au/insurance

Part E

Information for registered charities
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Information for registered charities

This partcovers:

» summary of the six Governance Standards
» duties that make up Governance Standard 5, and
» what if a responsible person breaches the Governance Standards?

Organisations registered as charities with the ACNC need to meetthe ACNC’s six Governance
Standards, which are a set of core minimum requirements for the governance of a charity.

The Gowernance Standards broadly require charities to remain charitable, operate lawfully and be run in an
accountable and responsible way. Standard 5 sets out duties of committee members (called ‘responsible
persons’ by the ACNC) similar to those in legislation and common law.

A charity must meet the Gowvernance Standards when it applies to be registered with the ACNC, and must
continue to meet them to maintain its registration.

In some cases, charities have to comply with the Governance Standards instead of duties under other
statutes. For example, for some charities incorporated under the Corporations Act 2001 (Cth), certain
provisions of the Corporations Act don’t apply, (though those organisations still need to comply with
common law duties which are substantially the same as Corporations Act duties in any case). For charities
registered with a state regulator (for example, an incorporated association or co-operative), the governance
standards apply in addition to duties under the state regime and the common law duties.

There is an exemption from compliance with the Governance Standards for ‘basic religious charities’. There
are very strict requirements about what is a ‘basic religious charity’. For more information visit the ACNC
website.

O -

You can check if your organisation is a registered charity by searching the ACNC charity
register.


https://www.acnc.gov.au/for-charities/manage/manage-my-charity-type/basic-religious-charities
https://www.acnc.gov.au/for-charities/manage/manage-my-charity-type/basic-religious-charities
https://www.acnc.gov.au/charity
https://www.acnc.gov.au/charity
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Summary of the six Governance Standards

» Charities mustbe not-for-profitand work towards their charitable purpose.
Siaescrnel * Charities mustbe able to demonstrate this and provide information abouttheir purpose to the public.

not-for-profit
nature

~N
» Charities thathave members musttake reasonable steps to be accountable to their members and provide their
members with adequate opportunityto raise concerns abouthow the charity is governed.
Accountableto
members
J
™
* Charities mustnotcommita serious offence (such as fraud) under any Australian law or breach a law that may
Compliance resultin a penalty of 60 penalty units (equivalentto $12,600 as at December2018) or more.
with Australian )
~N

*Charities musttake reasonable steps to be satisfied thatits ‘responsible persons’ (such as board or committee
members ortrustees) are notdisqualified from managing a corporation under the Corporations Act or disqualified
Siewiaags  from being a responsible person ofaregistered charityby the ACNC Commissioner, and remove any responsible
CHeEbIES  personwho does notmeetthese requirements
persons J

~N
» Charities musttake reasonable steps to make sure thatresponsible persons (such as committee members) are
Duties of subjectto, understand and carry out the duties setoutin Standard 5 (discussed further below).
responsibile
persons J
« A charity musttake reasonable stepsto become a participating non-governmentinstitution ifthe charity is, or is
likely to be, identified as beinginvolved in the abuse of a personin an application for redress made under the
» ¢ | National Redress Scheme for Institutional Child Sexual Abuse Act2018 (Cth) (Redress Act) or in information
Pﬁgg%gﬁg%’;;” given in response to a requestfrom the National Redress Scheme Operator under the Redress Act.
Redress J

Scheme

e Related resource

The ACNC has deweloped a helpful resource on the Governance Standards ‘Governance for
Good'.

Governance Standards and duties

The duties in the Governance Standards apply to the ‘responsible persons’ of registered charities. This is a
concept similar to a committee member or office holder. Responsible persons includes directors, trustees,
and executives with significant influence ower the strategic direction of an organisation.


https://www.acnc.gov.au/tools/guides/governance-good-acncs-guide-charity-board-members
https://www.acnc.gov.au/tools/guides/governance-good-acncs-guide-charity-board-members
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Related resource

The ACNC has produced a fact sheet called ‘Responsible persons — board or committee
members’.

Governance Standard 5

Gowernance Standard 5 sets out the duties that apply to the responsible persons in a charitable
organisation. These are similar to the duties in legislation and common law explained earlier in this guide.

The duties that make up Gowernance Standard 5 shown in the diagram below.

Governance Standard 5 duties

the duty to make
sure the financial the duty not to
affairs of the allow the charity

the duty to act the duty to act the duty not to the duty to

with reasonable honestlyin the misuse their disclose actual or
care and bestinterests of position or perceived _
diligence the charity and forjll information they Connici=of charity are to operate while

managed it's insolvent

responsibly

its charitable gainas a
purposes responsible
person

interest

Generally, it’s the responsibility of an individual committee member to comply with their legal duties. An
important difference for a registered charity is that (under the ACNC Regulations) it’s the responsibility of
the charity itself to take reasonable steps to make sure its responsible persons are complying with their
duties under Gowernance Standard 5. However, note that responsible persons will generally still have legal
duties placed on them directly under common law, and any applicable state-based duties.

The duties in Governance Standard 5 are mostly equivalent to the general duties from statute and common
law discussed earlier in this guide. Howewer, a difference in the conflict of interest duty under Governance
Standard 5 is that this explicitly requires responsible persons of registered charities to disclose perceived
conflicts of interest (although, as discussed abowe, it would be good practice for committee members of
non-registered charities to do this as well). A perceived conflict is a conflict that does not necessarily exist
but may appear to others like a conflict.

e Example — perceived conflict

Bob is on the board of a charity that helps sick animals. Bob’s granddaughter gets a job as
the CEO of the RSPCA. Although both organisations operate in the same field, it seems
unlikely that this would cause a conflict. Howewer, it could be perceived that Bob may
provide information about his organisation to his granddaughter. Under Gowernance
Standard 5, Bob is required to disclose this ‘perceived conflict’.

What if aresponsiblepersonbreachesthe Governance Standards?

Charities cannot seek compensation from responsible persons for breaches of the duties in the Governance
Standards. It may be possible to take action under state laws if registered as a state-based entity (e.g. an
incorporated association) or under the common law. It is very unusual for action to be taken against
committee members or responsible persons for breaches of duties. Action is reserved for only the most
concerning scenarios.


https://www.acnc.gov.au/tools/factsheets/responsible-persons-board-or-committee-members
https://www.acnc.gov.au/tools/factsheets/responsible-persons-board-or-committee-members

Duties Guide |2021

As mentioned abowve, under the Governance Standards, it is the responsibility of the charity, not the
individual person, to take reasonable steps to ensure that the responsible persons understand and fulfil
their duties. Howewer, if a charity has taken those reasonable steps but a responsible person breaches their
duties, it might be possible for a charity to seek compensation or damages under common law from the
responsible person. This would be an unusual step.

@ Tip — declarations

Gowvernance Standard 4 requires all responsible persons to sign a declaration relating to
disqualifying offences (ie. to confirm that they are not disqualified from acting as
responsible persons). The ACNC has dewveloped a template declaration that charities can
use. Responsible persons should sign this declaration before they are elected and charities
should have copies of these declarations on hand at meetings where responsible persons
are elected.

o Note for charities

The defences for a breach or alleged breach of duty contained in the Australian Charities
and Not-for-profits Commission Act 2012 (Cth) are very similar to the defences that are
explained in part D above, so they are not set out here.

For further information see part 3 of our ‘Guide to Running a Charitable Company Limited
by Guarantee’, which provides more detail on Governance Standard 5 for registered
charities.

a Note — governance standard six

In an announcement on 27 November 2020, the Federal Government outlined its plan to
give the Australian Charities and Not-for profits Commission (ACNC) the power to

deregister a charity which doesn’t take reasonable steps to participate in the National
Redress Scheme (Scheme). This has been done by creating an additional governance
standard in the Australian Charities and Not-for-profits Commission Regulation 2013 (Cth).

The Scheme was created in response to recommendations by the Royal Commission into

Institutional Responses to Child Sexual Abuse. For more information about the Scheme,
see the National Redress Scheme website.

This new gowvernance standard requires registered charities to take all reasonable steps to
become a participating non-government institution in the Scheme if a claim has been, or is
likely to be, made against them under the Scheme.


https://www.acnc.gov.au/tools/templates/declaration-responsible-persons
https://www.nfplaw.org.au/toolkits
https://www.nfplaw.org.au/toolkits
https://ministers.dss.gov.au/media-releases/6546
https://www.childabuseroyalcommission.gov.au/recommendations
https://www.childabuseroyalcommission.gov.au/
https://www.childabuseroyalcommission.gov.au/
https://www.nationalredress.gov.au/
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Committee members’ other legal
obligations

This partcovers:

» other legal duties that may apply to committee members
» other laws that may apply to not-for-profits, and
» other legislative obligations that apply to specific subsectors of not-for-profits

In addition to the four main legal duties explained in part C of this guide, committee members should also
be aware of other legal duties that may apply to them and to their organisation. Again, don’t let this list
overwhelm you! Our website contains guides and fact sheets that provide plain-language information about
the laws that apply to not-for-profits.

Other legal dutiesin incorporating legislation

If you are inwlved in an incorporated group (for example, an incorporated association or a CLG), the
legislation under which your organisation incorporated will contain other legal requirements with which your
organisation must comply. Often, these legal requirements are imposed on the organisation as a whole
(rather than individual committee members), but the committee will have a key role in making sure the
organisation complies with the relevant act.

Record keeping
If incorporated (as an incorporated association or CLG), your organisation will be legally required to:

« keep proper records of the organisation, including a members’ register, financial records, minutes of
committee meetings, minutes of general meetings of members

+ ensure the organisation’s name and registration number appear on official documents, and
« provide access to the organisation’s records (in certain circumstances)
In addition, committee members must return records that belong to the organisation when leaving.

Meetings

If incorporated, your organisation will be legally required to:

* hold meetings of the committee, and

* in certain circumstances, organise and hold general meetings of all members, such as an annual
general meeting (AGM)

Submitting documents to the regulator,and keeping the regulator up to
date

If incorporated, your organisation will be legally required to:

+ submit annual financial statements (which may need to be approved by members at an AGM) to the
regulator (these will often need to be in a specified format and contain particular information)


http://www.nfplaw.org.au/
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« keep the regulator up to date about the name of a key contact person for your organisation and an
address for your organisation to receive mail, and

« provide other documents or information that the regulator requires

If your group is incorporated as an association and is a charity, it will be registered with both the relevant
state regulator and with the ACNC, and may need to meet reporting requirements to both. If your group is a
CLG and a charity, for the most part you will no longer need to report to ASIC, with most reporting and
enforcement transferring to the ACNC.

For more information about reporting requirements, go to the ‘Reporting to government’ section of our
website.

Your organisation'srules

You should also check your organisation’s rules for other legal requirements that might apply. The act
under which your organisation incorporated gives your rules the force of a contract, so requirements in your
rules can be legally enforceable and itis the committee’s responsibility to ensure that they are followed.

Other sources ofduties and personal liability for committee members

As noted earlier in this guide, there are some laws in Australia (in addition to the four main duties of
committee members) that can apply to committee members personally. Examples include employment law,
tax law, work health and safety and environmental law. If an organisation doesn’t meet its obligations under
these laws, committee members may in some cases be personally responsible for the organisation’s debts
or be subject to penalties. Some of these penalties include significant fines, payment of compensation or a
term of imprisonment. For more information about the personal liability of committee members, see part 3 of
our ‘New to a board or committee’ fact sheet.

Other laws that may apply to not-for-profits

For completeness, the table below includes some of the laws that apply to for-profit and not-for-profit
organisations, which may apply to your organisation.

Whether your organisation has to comply with these laws will depend on a range of factors, including your
organisation’s activities, funding arrangements, contracts, legal structure, size and the kind of people
involved in your not-for-profit.

This is a basic outline of some laws that may affect your organisation and is not intended to give a
comprehensive oveniew of all the laws that may be relevant. If in any doubt about the law you should seek
legal advice.
Legal topic State A selection of legislation that might apply
CTH Work Health and Safety Act 2011
Health and safety laws VIC Occupational Health and Safety Act 2004
NSW  Work Health and Safety Act 2011
QLD Work Health and Safety Act 2011
SA Work Health and Safety Act 2012
WA Occupational Health and Safety Act 1984

TAS Work Health and Safety Act 2012

ACT Work Health and Safety Act 2011

NT Work Health and Safety (National Uniform Legislation) Act2011

Employment, Most Australian workers are covered by Commonwealth legislation such
superannuation and as the Fair Work Act 2009 (Cth) and Independent Contractors Act 2006
unfair dismissal (Cth) with respectto theiremployment. Some workers, such as some


http://www.not-for-profitlaw.org.au/reporting
https://www.not-for-profitlaw.org.au/governance

Legal topic

Equal Opportunity,
human rights and anti-
discrimination law

Charity tax concession
laws

General tax laws

Fundraising laws

State

CTH

VIC

NSW
QLD
SA
WA
TAS
ACT

NT

CTH
VIC
NSW

QLD

SA

WA

TAS

ACT

NT

CTH
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A selection of legislation that might apply

state or local governmentworkers will be covered by state legislation.
Generally, workers in WA will be covered by state legislation, otherthan
those employed by companies. Some state legislation still applies to all
workers in a particular state, for example laws relating to long service
leave entittements. Superannuation is generallycovered at the
Commonwealth level.

Age Discrimination Act2004; Australian Human Rights Commission Act
1986; Disability Discrimination Act 1992; Racial Discrimination Act 1975;
Sex Discrimination Act 1984

Equal Opportunity Act 2010; Charter of Human Rights and
Responsibilities Act2006

Anti-Discrimination Act1977
Anti-Discrimination Act1991
Equal Opportunity Act 1984
Equal Opportunity Act 1984
Anti-Discrimination Act1998
Discrimination Act1991

Anti-Discrimination Act 1996

Income Tax AssessmentAct 1997 (Cth)
Various state Acts can also provide concessionsrelating to, for example,
stamp duty, payroll tax and land tax.

In particularlegislation relating to Pay as You Go Withholdings

The Australian Consumer Law (ACL)

Fundraising Act 1998; Gambling Regulation Act2003

Charitable Fundraising Act1991; Lotteries and Art Unions Act 1901

Collections Act 1966; Charitable and Non-Profit Gaming Act 1999

Collections for Charitable Purposes Act 1939; Lottery and Gaming Act
1936

Charitable Collections Act 1946; Gaming and Wagering Commission
Act 1987

Collections for Charities Act 2001; Gaming Control Act 1993

Charitable Collections Act2003; Lotteries Act 1964

Gaming Control Act 1993; note that rules and guidelines also apply under
the NT Code of Practice for Responsible Gambling

CrimesAct 1914

&
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Legal topic State A selection of legislation that might apply

Working with children VIC Working with Children Act 2005

laws
NSW  Child Protection (Working with Children) Act 2012
QLD Working with Children (Risk Managementand Screening) Act2000
SA Children’s Protection Act 1993
WA Working with Children (Criminal Record Checking) Act2004
TAS Registration to Work with Vulnerable People Act2013
ACT Working with Vulnerable People (Background Checking) Act2011
NT Care and Protection of Children Act 2007
CTH Privacy Act 1998
Privacy laws VIC Privacy and Data Protection Act 2014; Health Records Act 2001
NSW  Privacy and Personal Information Protection Act 1998; Health Records
and Information Privacy Act 2002
QLD Information Privacy Act 2009
SA The Departmentof Premierand CabinetInformation Privacy apply to
governmentagencies
WA Freedom of Information Act 1992
TAS Personal Information and Protection Act 2004
ACT Information Privacy Act 2014; Health Records (Privacy and Access) Act
1997
NT Information Act2003
Common law as well as state legislation applies
Negligence and VIC Wrongs Act 1958; Defamation Act2005
defamation

NSW  Civil Liability Act2002; Defamation Act 2005

QLD Civil Liability Act2003; Defamation Act 2005

SA Civil Liability Act 1936; Defamation Act 2005

WA Civil Liability Act2002; Defamation Act 2005
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Legal topic State A selection of legislation that might apply

TAS Civil Liability Act2002; Defamation Act 2005
ACT Civil Law (Wrongs) Act 2002

NT Personal Injuries (Liabilities and Damages) Act2003; Defamation Act
2006

Contract law The common law and arange of state and Commonwealth Acts apply,

such as Competition and Consumer Act2010 (Cth)

CTH Environment Protection and Biodiversity Conservation Act 1999

Planning and VIC Planning and Environment Act 1987; Environment Protection Act 1970
Environment laws

(many other Acts also

apply)

NSW  Environmental Planning and AssessmentAct1979; Protection of the
Environment Operations Act 1997

QLD Sustainable Planning Act2009; Environmental Protection Act 1994

SA DevelopmentAct 1993; Planning, Developmentand Infrastructure Act
2016; EnvironmentProtection Act 1993

WA Planning and DevelopmentAct2005; Environmental Protection Act 1986

TAS Land Use Planning and Approvals Act 1993; Tasmanian Planning
Commission Act1997; Environmental Managementand Pollution Control
Act 1994

ACT Planning and DevelopmentAct2007; Environmental Protection Act 1997

NT Planning Act 1999; Environmental Assessment Act 1982

o Note

It is very important for committee members to understand the laws about health and safety

in an organisation (known as WHS laws). WHS laws may impose particular duties on

committee members. For further information about these duties, see our guide: Community
rganisations and WHS Laws.

Other legislative obligations that apply to specific subsectors of not-
for-profits

Depending on the purpose and activities of your organisation, there may be specific legislation that applies
to your not-for-profit. For example, the childcare, aged care and housing sectors have detailed legal and
regulatory obligations that need to be adhered to. As a committee member, it is part of your duty of
reasonable care and diligence (see duty 2) to understand and ensure compliance with these legal
requirements. Your sector peak body should be able to provide you with further information about these
laws.


https://not-for-profitlaw.org.au/OHS
https://not-for-profitlaw.org.au/OHS
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Conclusion

The legal duties that apply to people who govern not-for-profit community organisations are essentially
common sense standards requiring reasonable care, diligence and honesty. Compliance with the duties will
help to ensure that your organisation is well run, has a good reputation and continues to receive the support

of the community.

It's important that you understand the duties and how they operate in the not-for-profit context. But
itis equally important to remember that the duties are not hard to comply with. Legal action against
committee members is rare. Don’t let fears of legal action stop you from being an active, involved
committee member, or from enjoying your important role in the not-for-profit sector.

While this guide analyses each of the four main duties in detail (part C), to conclude, the following 5
summary questions are the key ones to keep in mind as you go about your committee duties:

Is this decision in

Do | have all the line with the
information organisation’s Do | have a
needed to make mission? conflict of
an informed

decision?

o
Is this decision 2
inthe best ® nrganlsatlnn
interests of the O actually afford

organisation? this?
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Glossary

ACNC - the Australian Charities and Not-for-profits Commission

ACNC Act - Australian Charities and Not-for-profits Commission Act 2012 (Cth) — legislation passed by
the Federal Government creating the ACNC and new laws for charities

ACNC Regulations — Australian Charities and Not-for-profits Commission Regulation 2013 (Cth) —
legislation that provides more detailed requirements for charities in relation to the ACNC register and
reporting, and sets out the Governance Standards

Act — an Act (or Act of Parliament) is legislation —a document in which the law has been written down and
passed by the Parliament

Board —the name used to describe the governing body of some organisations - it is usually the name
used to describe the governing body of a company limited by guarantee

Business (reasonable) judgmentrule —a defence that relates to the duty to act with reasonable care,
diligence and skill. This defence protects Committee members who make reasonable, considered decisions
where the outcome does not end up favourable to the organisation

Breach —failure to actin accordance with a duty; to disobey a legal requirement

Committee (or committee of management) — the name used to describe the governing body of some
not-for-profit organisations — itis usually used as the name for the governing body of an incorporated
association. We have used the term ‘committee’ throughout this guide for simplicity. You should substitute
this for the term ‘board’, ‘council’, ‘trustees’ or whatever other name is used for the governing body of your
not-for-profit organisation, if it is different

Committee members —the name given to the people who sit on a committee — often used as the name
for the members of the governing body of incorporated associations. We have used the term ‘committee
member’ throughout this guide, just for simplicity. You should substitute this for the term ‘director’ ‘board
member’, ‘council member or whatever other name is used by the governing body of your not-for-profit
organisation, if itis different

Common law - ‘judge-made’ law that has developed in the courts over time. As the cases decided by
judges were followed by other judges in later cases, a body of law dewveloped and it came to be known as
the common law. In more recent times, much of the common law has been written into legislation, and both
the common law and legislation can apply to not-for-profit organisations

Company limited by guarantee (abbreviatedto CLG in this guide) — an incorporated, not-for-profit
legal structure often used by organisations that operate nationally

Comply —to obey or act in accordance with a legal duty; the opposite of breach

Constitution —a name for the governing document of an organisation - it is usually the name used for the
governing documents of a company, but can also be used to refer to the governing document of other not-
for-profits

Co-operative—an incorporated legal structure which can be not-for-profit. Co-operatives are governed by
the co-operatives legislation in the state in which they are registered and are democratic organisations
owned and controlled by their members

Corporations Act — Corporations Act 2001 (Cth) — legislation passed by the federal government and
includes provisions that set out the laws about companies limited by guarantee. The Corporations Act is the
legislation in which you will find the specific wording of the legal duties that apply to people who sit on the
governing body of a company
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Defence —aresponse or answer to a claim that you have breached a legal duty
Directors —the name given to the people who are members of a Board of Directors
Duty — a requirement or obligation

Fiduciary duties —the legal obligation of one person (a person who holds a position of trust and
confidence) to actin the best interests of another (the person that has entrusted the person in the position
of trust). The relationship between a committee member and a not-for-profit organisation is a relationship of
trust and the common law says that committee members owe their organisation fiduciary duties (see Duties
1-4)

Govern—make key decisions on behalf of a group

Governing body —a standard term used to refer to the group of people who make decisions for an
organisation. Often these people are quite easy to identify as they are formally appointed to the committee
or board. However the governing body also refers to the key ‘decision makers’ in the organisation even if
they are not on the committee or board

Governing documents —the documents that set out the rules that the organisation has agreed to run by,
which form a legal document that guides the organisation. The gowerning documents often have different
names but for most incorporated associations they include the Rules and purposes of the association; other
not-for-profit organisations may have a Constitution or Rule Book. Depending on the organisation, the
governing documents might also extend to any by-laws, regulations, codes of conduct or other policies that
have been adopted by the organisation

Incorporated association —an incorporated legal structure, usually established for not-for-profit
purposes, gowverned by the associations incorporation Actin the state or territory of registration and typically
used by organisations that operate at the state or territory level

Incorporated/incorporation —a formal process whereby an organisation formally establishes under a
certain legal structure by ‘registering’ with the relevant government department. The incorporated legal
structures that can be chosen by not-for-profit organisations include an incorporated association, co-
operative, company (usually a CLG) or Indigenous corporation. When an organisation incorporates it is
formally recognised by the law, which means it can legally own property, enter into contracts, and sue or be
sued. One of the main benefits of incorporation is the limited liability of members

Indemnity — a document or agreement whereby a person or organisation agrees to pay for the penalty or
legal fees of another person if something goes wrong. For example, some not-for-profits have an indemnity
clause in their governing documents which says that the organisation will pay for certain liabilities (such as
costs, expenses and charges) on behalf of its committee members

Indigenous company —an incorporated legal structure that can be used by not-for-profit organisations
that involve Aboriginal or Torres Strait Islander people. Indigenous companies can operate nationally

Insurance or directors and officersinsurance —a kind of insurance that people on the governing body
of a not-for-profit organisation can buy to pay for them in the event of a breach of the duties. The insurance
has limitations and will not protect committee members for all breaches

Legislation —a document in which the law has been written down and passed by a Parliament. See Act
abowe.

Liable —to be legally responsible for an action, often meaning you have to pay a fine or some other penalty
is imposed

Limited liability — the liability of members is limited to the amount of their membership fees or guarantee
(usually a nominal sum such as $10) if the organisation has any debts when it is wound up. Limited liability
is one of the benefits of incorporation. However there are exceptions to limited liability, and the critical
exception for the purpose of this guide is that committee members who breach their duties may be
personally liable

Must —indicates an action is mandatory, which means itis something the law says that it is essential that
you do (and if not you will be in breach)

Not-for-profit organisation —any group (usually set up for a community or social purpose) that directs its
profits back into the purpose of the group, rather than distributing the profits to the individuals involved in
the group
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Objectives —astatement about the purpose for which the organisation was set up. All incorporated
organisations must have a purpose and for CLGs, this is usually found within the ‘Objectives’ clause,
whereas for incorporated associations, they are often referred to as ‘purposes’. As a Committee member, is
important to know the objectives of your group, so you can comply with the duty to act for a proper purpose
(see Duty 1)

Penalty — a punishment; particularly a fine, but may also be disqualification for a position (e.g.
disqualification from sening as a committee member) or in rare cases imprisonment

Purposes —see Objectives abowe.
Registered charity —a charity registered with the ACNC

Register of interests —alist where committee members can record all their relevant personal interests
(e.g. employment, businesses their family owns, other committee positions etc.) when they join the
committee to help them to comply with the disclosure requirements for the duty to disclose and manage
conflicts of interest (see Duty 4)

Rule Book —the name often used for the governing document of an Indigenous corporation

Rules — the name usually used for the governing document of an incorporated association but can also
refer to the governing document of other not-for-profit legal structures

Unincorporated group —any community group that has not incorporated — an unincorporated group has
usually formed for a common, lawful purpose and has more than one member. The legal duties apply to the
governing body of an unincorporated group via the common law

WHS — an acronym for workplace health and safety. In some jurisdictions, this is called occupational health
and safety (OHS)
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Appendix

The tables on the following pages cower the sources of legal duties for incorporated associations (marked in
blue) and co-operatives (marked in green) in each state and territory.



Duties Guide |2021 s

Victoria
Legal Incorporated Associations Co-operatives
structure (If registeredwith ACNC also see (If registeredwith ACNC also see Part E of this guide)
Part E of this guide)
Legislation | associations Incorporation Reform Act | Co-operatives National Law (Victoria) (found in the appendix
2012 (MC) to the Co-operatives (Adoption of National Law) Act 2012
Association |ncorporati0n Reform (NSW) and applled to ViCtOI‘ian CO'OperatiVeS Unders 4(1) of
Requlations 2012 (VIC) the Co-operatives National LawApplication Act 2013 (VIC).
Co-operatives National Law (Victoria) Local Requlations
2014 (applied to Victorian co-operatives under s 4(2) of the
Co-operatives National LawApplication Act 2013 (VIC).
Regulator | consumer Affairs Victoria Consumer Affairs Victoria

1 Duty to actin good faith in the best interests of the organisation and for a proper purpose

The law Comments The law Comments
S 85(1) An office holder of an Same as the duty S 193(1) A director or other officer of a co- Note the
incorporated association must underthe operative must exercise their powers and distinction
exercise their power and Corporations Act, discharge their duties: between civil
discharge their duties — however, the (a) in good faith in the bestinterests of the and criminal
(@) in good faith inthe best Corporations Act co-operative; and liability. A
interests of the association;and | alsoimposes (b)for a proper purpose reckless or
(b) for a proper purpose. criminalliabiltyfor | ;i penalties apply unders 554. intentionally
Penalty: upto $20,000. reckless or - i dishonest
’ intentionally (_l). A d|re(_:tor or other ofﬂcer of a co- breach of
el heTEs operative commits an offence if they: the duty is a
breaches. See (a) are reckless; or criminal
Duty 1 underPart | (b)are intentionally dishonest; offence. This
C of this guide. and fail to exercise their powers and is alsothe
discharge their duties: case under
(c) ingood faith in the best interests of the the .
co-operative; or Corporations
Act.
(d) for a proper purpose.
Maximum penalty: $200,000 or
imprisonmentfor 5 years, or both.
2 Duty to actwith reasonable care and skill and diligence
The law Comments The law Comments
S 84(1) An office holder of an Office holders S 192(1) A director or other officer of a co- Thisis the
incorporated association must mustgive sufficient | operative mustexercise their powers and same as the
exercise his or her power and time, attention and | discharge their duties with the degree of duty in the
discharge his or her duties with thoughtto their care and diligence thata reasonable person | Corporations
the degree of care and diligence | role and make would exercise if they: Act. See
that a reasonable personwould | sure they know (a) were a director or officer of a co- Duty 2 under
if that person— whatis happening | operative inthe co-operative’s Part C of
(a) were an office holderinthe [ in the organisation. | circumstances;and this guide.

circumstances applying atthe
time of the exercise of power or
discharge of duty; and

(b) occupied the office held by,
and had the same
responsibilities within the

association, as the office holder.

Penalty: upto $20,000.

How would a
reasonable person
actin their shoes?
This is the same
as the duty that
appears inthe
Corporations Act.
See Duty 2 under

(b) occupied the office held by, and had the
same responsibilities within the co-operative
as, the director or officer.

Civil penalties applyunders 554.



http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/F9AF0E97F6F86597CA2579F100184027/$FILE/12-020a%20authorised.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/F9AF0E97F6F86597CA2579F100184027/$FILE/12-020a%20authorised.pdf
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/LTObject_Store/ltobjst10.nsf/DDE300B846EED9C7CA257616000A3571/C309FB9823198CD4CA2582C1001CBA29/$FILE/12-128sra003%20authorised.pdf
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/LTObject_Store/ltobjst10.nsf/DDE300B846EED9C7CA257616000A3571/C309FB9823198CD4CA2582C1001CBA29/$FILE/12-128sra003%20authorised.pdf
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/LTObject_Store/ltobjst10.nsf/DDE300B846EED9C7CA257616000A3571/A1BB9871D072891ACA2583010015CDEA/$FILE/13-9aa004%20authorised.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/LTObject_Store/ltobjst8.nsf/DDE300B846EED9C7CA257616000A3571/62FBE128B1A90C08CA257C8C0001E059/$FILE/14-3sra001%20authorised.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/LTObject_Store/ltobjst8.nsf/DDE300B846EED9C7CA257616000A3571/62FBE128B1A90C08CA257C8C0001E059/$FILE/14-3sra001%20authorised.pdf
https://www.consumer.vic.gov.au/
https://www.consumer.vic.gov.au/
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Part C of this

guide.
The ‘business judgment’ rule This is the same The ‘business judgment’ rule Thisis the
S 84(2) An office holder of an standard that S 192(2) A director or other officer of a co- same
incorporated association who applies inthe operative who makes a business judgment | standard
makes a business judgmentis Corporations Act. | js taken to meetthe requirements of that applies
takento meetthe requirements | See ‘Reasonable | subsection (1), and their equivalentdutiesat | in the
of subsection (1)...in respectof | decisions—not common lawand in equity in respect of the Corporations
the business judgmentifthe perfect decisions’ | judgment,ifthey: Act.
office holder— in Duty 2 under (@) make the judgmentin good faith for a See
(@) makesthe judgment | Part C of this proper purpose (taking into accountthe co- | ‘Reasonable
in good faith for a guide. Office operative principles where relevantand decisions—
proper purpose; and holders are not other relevantmatters); and not perfect
(b) does not have a expected to make | (4o not have a material personalinterest | decisions’in
material personal perfectdecisions | iy the subjectmatter of the judgment; and Duty 2 under
interestinthe subject | butare expected (c) inform themselves aboutthe subject Part C of
matter of the judgment; | (0 take reasonable | v e judgmentto the extent they this guide.
and care andinform reasonably believe to be appropriate; and Office
(¢) informs himselfor themselves ) ) ) o holders are
properly when they (d) ratlor!allybelleve thatthejudgr_nentls in not expected
herselfaboutthe faf the bestinterests of the co-operative.

. make decisions. to make
subjectmatierto the The director’s or officer’s beliefthatthe perfect
exenphiasiicionsie judgmentisin the bestinterests of the co- Seefone
reasonablybelievesio operative is a rational one unlessthe belief | putare
SETTICT il is one that no reasonable personin their expected to
(d) rationally believes position would hold. take
that the jydgmentls in S 192(3) In this section: business reasonable
the be'st.mterest ofthe judgment means any decision to take or not | care and
association. . .

take action in respect of a matter relevantto | inform
S 84(3) For the purposes of the business operations ofthe co-operative. | themselves
subsection (2)- properly
(a) abusiness judgment when they
means any decision to take or make
not take actionin respect of a decisions.
matter relevantto the operations
of the incorporated association;
(b) an office holder'sbeliefthata
businessjudgmentisinthe best
interests of the incorporated
association is a rational belief
unlessthe beliefis one that no
reasonable personin the
position of the office holder
would hold.
Duty to prevent insolvent Not trading if the Duty to prevent insolvent trading This is the
trading organisationis S 451(1) applies the Corporations Actduty | sameas the
S 152 applies the Corporations | insolventis an to avoid insolventtrading to incorporated duty in the
Act duty to avoid insolvent aspectofacting associations (the duty is in s 588G(3) of the | Corporations
trading to incorporated with reasonable Corporations Act), subjectto the Act. See
associations (the dutyis in s care and skill. modifications setoutin s 451(1)(a)—(g). Duty 2 under
588G(3) of the Corporations Officers mustnot Part C of
Act), subjectto the modifications | allowthe this guide.

setoutin ss 152(1) and (2).
Penalty: upto $20,000.

organisation to
incur further debts
(eg. by entering
into contracts) if it
will not be able to
repay them. See
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‘Taking care of the
organisation’s
financial position
(and preventing
insolventtrading)’
in Duty 2 under
Part C of this

guide.
3 Duty not to misuse information or position
The law Comments The law Comments
Duty not to misuse Internal matters Duty not to misuse information Same as the
information should be kept S 195(1) A person who obtainsinformation | Corporations
S 83(1) An office holderor inside the because theyare, or have been, a director Act duty.
former office holder of an organisation and or other officer or employee ofa co- Note the
incorporated association must officers mustnot operative mustnot improperly use the distinction
not make improper use of useinformationin | information to: between civil
information acquired byvirtue of | @ way thatbenefits |y 44y an advantage for themselves or and criminal
holding thatoffice — them personallyor | symeone else; or liabilityfor
causes the breach.

(a) to gain an advantage for
himselfor herself or any other
person;or

(b) to cause detrimentto the
association.

S 83(3) An office holderor
former office holder of an
incorporated association must
not knowingly or recklessly
make improper use of
information in the manner
described in subsection (1).

Penalty: 60 penalty units

organisation harm.

Same as the duty
underthe
Corporations Act.
See ‘dutynot to
misuse
information’in
Duty 3 under Part
C.

(b) cause detrimentto the co-operative.

S 195(2) The duty under subsection (1)
continues after the person stops being a
director or other officer or employee ofthe
co-operative.

Civil penalties applyunders 554.

s 196(3) A person who obtainsinformation
because they are, or have been, a director
or other officer or employee ofa co-
operative commits an offence if they use the
information dishonestly:

(a) with the intention of directly or indirectly
gaining an advantage for themselves, or
someone else, or causing detrimentto the
cooperative; or

(b) recklessly as to whether the use may
resultinthemselves or someone else
directly or indirectly gaining an advantage, or
in causing detrimentto the co-operative.
Maximum penalty: $200,000 or
imprisonmentfor5 years, or both.
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Duty not to misuse position Officers mustnot Duty not to misuse position Same as the
S 83(2) An office holder of in usetheirposition | S194(1)A director, secretary, other officer | Corporations
incorporated association must | for their own or or employee ofa co-operative mustnot Act duty.
not make improper use ofthat others’ personal improperly use their position to: Note the
office- (AL, (I L) (a) gain an advantage for themselves or distinction
(a) to gain an advantage for thatharms the someone else;or between civil
himselforherself or any other orgar.usatlon. (b) cause detrimentto the co-operative. and criminal
ittt ol l:if;tfysl?nrg:r Civil penalties applyunders 554. g?:;ngor
b)to cause detrimentto the ; . :
;s)sociation the Corporations S 196(2) A director, othe.r officer or.
_ Act. however the employee ofa co-operative commits an
S 83(4) An office holder must ' : offence if they use their position dishonestly:
tk inal Kless| Corporations Act
no npwmg yorreckiessly : alsoimposes (a) with the intention of directly or indirectly
makelmproperuse gftha't office criminal liabilityfor | gaining an advantage for themselves, or
;nur:ercrliac\)r;]né;descnbed in reckless or someone else, or causing detrimentto the
’ . intentionally cooperative; or

Penalty: 60 penalty units dishonest (b) recklessly as to whether the use may

breaches. See resultinthemselves or someone else

‘duty not to misuse | directly or indirectly gaining an advantage, or

your position’in in causing detrimentto the co-operative.

Duty 3underPart | Maximum penalty: $200,000 or

3 of this guide. imprisonmentfor 5 years, or both.
4 Duty to disclose and manage conflicts of interest
The law Comments The law Comments
Duty to disclose a material A ‘material Duty to disclose an interest This relates
personal interest personal interest’ S 208(1) A director of a co-operativewho is | specifically
S 80(1) A member ofthe may not be or becomes in any way, whether directlyor | to disclosing

committee of an incorporated
association who has a material
personalinterestin a matter
being considered ata committee
meeting must, as soon as the
memberbecomes aware of his
or her interestin the matter,
disclose the nature and extent of
that interest to the committee.

S 80(2) A member ofthe
committee ofan incorporated
association who has a material
personal interestin a matter
being considered ata committee
meeting mustdisclose the
nature and extent of his or her
interestin the matter at the next
general meeting ofthe
association.

S 80(5) A disclosure of a
material personal interest
required by subsection (1) or (2)
mustgive details of—

(a) the nature and extent of the
interest; and

(b) the relation of the interest to

the activities of the incorporated
association

financial. This is
the same as the
duty underthe
Corporations Act.
See Duty 4 under
Part 3 of this
guide.

indirectly, interested in a contract or
proposed contractwith the co-operative
mustdeclare the nature and extent of the
interest to the board ofdirectors under this
section.

Maximum penalty: $24,000 orimprisonment
for 2 years, or both.

S 208(2) In the case of a proposed contract,
the declaration mustbe made:

(a) at the meeting of the board atwhich the
question of entering into the contract is first
considered;or

(b)if the director was not at that time
interested in the proposed contract—atthe
next meeting ofthe board held after the
director becomesinterested in the proposed
contract.

S 208(3) If a director becomesinterested in
a contract with the co-operative afteritis
made, the declaration mustbe made atthe
next meeting ofthe board held after the
director becomes interested in the contract.

S 208(4) For the purposes of this section, a
general written notice given to the board by
a director to the effect that the director:

(a) is a member of a stated entity; and

an interestin
a contract or
proposed
contract.
Narrower
than the
duty under
the
Corporations
Act, which
requires any
‘material
personal
interest’ to
be
disclosed.
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Penalty: 10 penalty units.

(b)is to beregarded asinterested in any
contract that may, after the giving of the
notice, be made with the entity,

is a sufficient declaration.

S 208(5) A director of a co-operative who
holds an office or has an interestin property
whereby, whether directly or indirectly,
duties or interests mightbe created that
could conflict with the director’s duties or
interests as director must, under subsection
(6), declare at a meeting of the board of
directors the fact and the nature, character
and extent of the conflict.

Maximum penalty: $24,000 orimprisonment
for 2 years, or both.

S 208(6) A declaration required by
subsection (5) inrelation to holding an office
or having aninterest mustbe made by a
person:

(a) if the person holds the office or hasthe
interest when he or she becomesa
director—atthe first meeting ofthe board
held after whichever is the later of the
following:

(i) the person becomes a director;

(ii) the relevantfacts as to holding the office
or having the interestcome to the person’s
knowledge;or

(b)if the person starts to hold the office or
acquiresthe interestafter the person
becomes a director—atthe first meeting of
the board held after the relevant facts as to
holding the office or having the interest
come to the person’s knowledge.

Duty to not be present at These are Duty to not be present at meeting or vote | These are
meeting or vote additional S 208(7) If a director has made a declaration | additional

S 81(1) A memberofthe elements ofthe under this section, then, unless the board elements of
committee ofan incorporated duty to that under | otherwise decides, the director must not: the duty to
aSSOCiati(_)“ who has amaterial | the Corporaﬂons (a) be presentduring any deliberation ofthe that under
personalinterestin a matter Act, which does board in relation to the matter; or tcf;e .

i i i not require : _ : orporations
being considered atacommitiee directgrs 0 absent | (©)1ake partin anydecision of the boardin | ** pwhich
meeting musinot themselves from relation o the mater. doés not
'(a)bb'e presen.t(;/vhllte; thehmatter meetings orvoting | S 208(8) For the purpose of the makingofa | rqyire
is being considered atthe i ; ;
meeting' or dueto a disclosed deC|_S|on of th(_a board undersubsection (7)in | yirectors to

’ interest. relation to a directorwho has made a absent
(b)vote on the matter declaration under this section, the director themselves
Penalty: 10 penalty units. mustnot: from voting
(a) be presentduring any deliberation ofthe | dueto a
board forthe purpose of making the disclosed
decision;or interest.
(b) take partin the making by the board of
the decision.
S 208(9) Any vote cast in contravention of
this sectionis not to be counted.
Duty to document conflicts of | g5me as the duty | Duty to document conflicts of interest Same as the

interest

underthe

duty under
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S 80(6) The detailsreferred to
in subsection (5) mustbe
recorded in the minutes of the
committee meeting at which the
material personal interest is
disclosed.

Corporations Act.
See ‘Managing the
conflict of interest’
in Duty 3 under
Part C.

S 209 Every declaration under this Division
is to berecorded in the minutes of the
meeting atwhich it was made.

the
Corporations
Act.
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Legal structure

Incorporated
Associations

(If registered with ACNC
also see Part E of this

Co-operatives

guide)

(If registered with ACNC also see Part E of this

guide)
Legislation Associations Co-operatives National Law (NSW) (found in the
Incorporation Act2009 appendixto the Co-operatives (Adoption of
(NSW) National Law) Act 2012 (NSW) and applied to NSW
Associations co-operatives unders 4(1) of the same act).
Incorporation Requlation Co-operatives National Regulations (NSW) (applied
2016 (NSW) to NSW co-operatives under s 4(2) of the Co-
operatives (Adoption of National Law) Act 2012
(NSW).
Regulator NSW Fair Trading NSW Fair Trading

1 Duty to actin good faith in the best interests of the organis

ation and for a proper purpose

The law Comments The law Comments
S 30A Itis the duty of Substance ofthe duty is S 193(1) A director or other Note the
each committee membertocarry | the same as the duty officer of a co-operative must distinction
out his or her functions for the underthe Corporations exercise their powers and between civil
b enefit, so far as practicable, of Act. See Duty 1 under discharge their duties: and criminal
the association... Part C of this guide. (a) in good faith in the best liability. A
S 30B A matter or thing done or interests of the co-operative; reckless or
omitted to be done by and intentionally
a committee member. or bya (b) for a proper purpose dishonest
person acting under the direction Civil penalties apply unders brea(.:h of the
of a committee member, does not, 554. duty is a
criminal

if the matter or thing was done or
omitted to be done in good faith
for the purpose of exercising

S 196(1) A director or other
officer of a co-operative
commits an offence if they:

offence. This is
alsothe case

the committee underthe
member’s functions under this (a) are reckless; or Corporations
Act, subjectthe committee (b) are intentionally dishonest; Act.
member or person so acting and fail to exercise their powers
personally to any action, liability, and discharge their duties:
claim ordemand. (c) ingood faith in the best
interests of the co-operative; or
(d) for a proper purpose.
Maximum penalty $200,000 or
imprisonmentfor 5 years, or
both.
2 Duty to actwith reasonable care and skill and diligence
The law Comments The law Comments
S 30A Itis the duty of Office holders mustgive S 192(1) A director or other Thisis the
each committee membertocarry | sufficienttime, attention officer of a co-operative must same as the
out his or her functions... with due | andthoughtto their role exercise their powers and duty in the
care and diligence. and make sure they know | discharge their duties with the Corporations
whatis happeningin the degree of care and diligence Act. See Duty 2
organisation. How would that a reasonable person would | underPart C of
areasonable personact | exercise if they: this guide.

in theirshoes? This is the
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https://www.legislation.nsw.gov.au/#/view/act/2012/29
https://www.legislation.nsw.gov.au/#/view/act/2012/29
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same as the duty that
appears inthe
Corporations Act. See
Duty 2 under Part C of
this guide.

(a) were a director or officer of a
co-operative inthe co-
operative’s circumstances; and
(b) occupied the office held by,
and had the same
responsibilities within the co-
operative as, the director or
officer.

Civil penalties apply.

The ‘business judgment’ rule
No statutory provision.

The ‘business judgment’ rule

S 192(2) A director or other
officer of a co-operative who
makes abusinessjudgmentis
takento meetthe requirements
of subsection (1), and their
equivalentduties at common law
and in equity in respect of the
judgment, ifthey:

(a) make the judgmentin good
faith for a proper purpose (taking
into accountthe co-operative
principles where relevantand
other relevantmatters); and

(b) do not have a material
personal interestin the subject
matter of the judgment; and

(c) inform themselves aboutthe
subjectmatter of the judgment
to the extent they reasonably
believe to be appropriate; and

(d) rationally believe thatthe
judgmentisin the bestinterests
of the co-operative.

The director’s or officer’s belief
that the judgmentisin the best
interests of the co-operative isa
rational one unlessthe beliefis
one that noreasonable person
in their position would hold.

S 192(3) In this section:
business judgment meansany
decision to take or not take
actionin respect of a matter
relevantto the business
operations of the co-operative.

This is the
same standard
that applies in
the
Corporations
Act.

See
‘Reasonable
decisions—not
perfect
decisions’in
Duty 2 under
Part C of this
guide. Office
holders are not
expected to
make perfect
decisions but
are expected to
take reasonable
care and inform
themselves
properly when
they make
decisions.

Duty to prevent insolvent
trading

S 68(1) If an association incurs a
debtand:

(a) immediately before the debtis
incurred:

(i) there are reasonable grounds
for believing that

the association is or will become
insolvent, or

(ii) there are reasonable grounds
to expect that, if

This is an aspectof acting
with reasonable care and
skill—not trading if the
organisation s insolvent.
Officers mustnotallow
the organisation to incur
further debts (e.g. by
entering into contracts) if
it will not be able to repay
them.

Note the degrees of
breach: a fraudulent

Duty to prevent insolvent
trading

S 451(1) applies the
Corporations Act duty to avoid
insolventtrading to incorporated
associations (the dutyisin s
588G(3) of the Corporations
Act), subjectto the modifications
setoutin s 451(1)(a)— (9).

Same as the
Corporations
Act duty. See
‘Taking care of
the
organisation’s
financial
position (and
preventing
insolvent
trading) in Duty
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the association incurs the debt,
the association will become
insolvent, and

(b) the association is or becomes
an association to which this
Division applies,

any personwho was a committee
member ofthe association at the
time the debtwas incurredis
guilty of an offence.

Maximum penalty: 50 penalty
units or imprisonmentfor 1 year,
or both.

S 69 If:

(a) an association does any act
(including the entering into of a
contract or transaction) with intent
to defraud any person or for any
other fraudulentpurpose, and

(b) the association isor becomes
an association to which this
Division applies,

any personwho was knowingly
concernedinthe doing of the act
with that intent or for that purpose
is guilty of an offence.

Maximum penalty: 100 penalty
units or imprisonmentfor 2 years,
or both.

breachis treated more
seriously. See Taking
care of the organisation’s
financial position (and
preventing insolvent
trading) in Duty 2 under
Part C of this guide.

2 underPartC
of this guide.

3 Duty not to misuse information

or position

The law

Comments

The law

Comments

Duty not to misuse information

S 32 A committee member or
former committee member of

an association who uses
information obtained as

a committee member dishonestly
with the intention directly or
indirectly of:

(a) gaining an advantage for
himselfor herself or for any other
person, or

(b) causing detrimentto

the association,

is guilty of an offence.
Maximum penalty: 240 penalty

units or imprisonmentfor 2 years,
or both.

Internal matters of the
organisation should be
keptinside the
organisation and officers
mustnotuse information
in a way that benefits
them personallyor causes
the organisation harm.
This is equivalentto the
duty in the Corporations
Act. See ‘duty not to
misuse information’in
Duty 3 under Part C of
this guide.

Duty not to misuse
information

S 195(1) A personwho obtains
information because they are, or
have been, a director or other
officer or employee ofa co-
operative mustnotimproperly
use the information to:

(a) gain an advantage for
themselves orsomeone else;or

(b) cause detrimentto the co-
operative.

S 195(2) The duty under
subsection (1) continues after
the person stops being a
director or other officer or
employee ofthe co-operative.

Civil penalties applyunders
554,

S 196(3) A person who obtains
information because they are, or
have been, a director or other
officer or employee ofa co-
operative commits an offence if

Same as the
Corporations
Act duty. Note
the distinction
between civil
and criminal
liability.
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they use the information
dishonestly:

(a) with the intention of directly
or indirectly gaining an
advantage for themselves, or
someone else, or causing
detrimentto the cooperative;or
(b) recklessly as to whether the
use may resultin themselves or
someone else directly or
indirectly gaining an advantage,
or in causing detrimentto the
co-operative.

Maximum penalty $200,000 or

imprisonmentfor5 years, or
both.

Duty not to misuse position This is equivalentto the Duty not to misuse position Same as the
S 33 A committee member of duty underthe S 194(1) A director, secretary, Corporations
an association who uses his or Corporations Act, butnote | other officer or employee ofa Act duty.
her position as a committee the ‘dishonesty aspect. co-operative mustnot Note the
member dishonestly with the See ‘duty notto misuse improperly use their positionto: | distinction
intention of directly or indirectly: your position’in Duty 3 (a) gain an advantage for between civil
(a) gaining an advantage for underPart 3 of this guide. | emselves orsomeone else:or | and criminal
himselfor herself or for any other (b) cause detrimentto the co- liability for
person, or operative. breach.
(b) causing detrimentto Civil penalties applyunders
the association, 554.
is guilty of an offence. S 196(2) A director, other officer
Maximum penalty: 240 penalty or employee ofa co-operative
units or imprisonmentfor 2 years, commits an offence if they use
or both. their position dishonestly:

(a) with the intention of directly

or indirectly gaining an

advantage for themselves, or

someone else, or causing

detrimentto the cooperative;or

(b) recklessly as to whether the

use may resultin themselves or

someone else directly or

indirectly gaining an advantage,

or in causing detrimentto the

co-operative.

Maximum penalty: $200,000 or

imprisonmentfor5 years, or

both.
4 Duty to disclose and manage conflicts of interest
The law Comments The law Comments
Duty to disclose an interest Note that the type of Duty to disclose an interest This relates

S31(1) If:

(a) a committee member hasa
direct or indirect interestin a
matter being considered or about
to be considered at

a committee meeting, and

interestthat mustbe
disclosedis a ‘director
indirectinterestin a
matter being considered
at a committee meeting’,
whereas underthe
Corporations Act a

S 208(1) A director of a co-
operative who is or becomesin
any way, whether directly or
indirectly, interestedin a
contract or proposed contract
with the co-operative must
declare the nature and extent of

specificallyto
disclosing an
interestina
contract or
proposed
contract.
Narrower than
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(b) the interest appearsto raise a
conflict with the proper
performance of the committee
member’s dutiesin relation to the
consideration of the matter,

the committee member must, as
soon as possible after the
relevant facts have come to

the committee member’s
knowledge, disclose the nature of
the interest at

a committee meeting.

Maximum penalty: 60 penalty
units.

S 31(2) A disclosure by
a committee member at
a committee meeting that
the committee member:

(a) isa member,orisin
the employment, of a
specified company or
other body, or

(b)is a partner, orisin
the employment, of a
specified person, or

(c) has some other
specified interest relating
to a specified company
or otherbodyorto a
specified person,

is a sufficient disclosure of the
nature of the interestin any
matter relating to that company or
other body or to that person that
may arise after the date of the
disclosure and that is required to
be disclosed under subsection

Q).

‘material personal interest
in a matter that relates to
the affairs of the
company’mustbe
disclosed, butthe duty is
effectively the same. See
Duty 4 under Part 3 of this
guide.

the interest to the board of
directors under this section.

Maximum penalty: $24,000 or
imprisonmentfor 2 years, or
both.

S 208(2) In the case of a
proposed contract, the
declaration mustbe made:

(a) atthe meeting of the board
at which the question of entering
into the contract s first
considered; or

(b)if the director was not at that
time interested in the proposed
contract—at the next meeting of
the board held after the director
becomesinterested inthe
proposed contract.

S 208(3) If a director becomes
interested in a contract with the
co-operative after itis made, the
declaration mustbe made atthe
next meeting ofthe board held
after the director becomes
interested in the contract.

S 208(4) For the purposes of
this section, a general written
notice givento the boardbya
director to the effect that the
director:

(a) is a member of a stated
entity; and

(b)is to beregarded as
interested in any contract that
may, after the giving of the
notice, be made with the entity,

is a sufficient declaration.

S 208(5) A directorof a co-
operative who holds an office or
has an interest in property
whereby, whether directly or
indirectly, duties or interests
mightbe created that could
conflict with the director’s duties
or interests as director must,
under subsection (6), declare at
a meeting ofthe board of
directors the fact and the nature,
character and extent of the
conflict.

Maximum penalty: $24,000 or
imprisonmentfor 2 years, or
both.

S 208(6) A declaration required
by subsection (5) in relation to
holding an office or having an

the duty under
the
Corporations
Act, which
requires any
‘material
personal
interest’ to be
disclosed.
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http://www.austlii.edu.au/au/legis/nsw/consol_act/aia2009307/s4.html#committee_member
http://www.austlii.edu.au/au/legis/nsw/consol_act/aia2009307/s4.html#committee_member
http://www.austlii.edu.au/au/legis/nsw/consol_act/aia2009307/s4.html#committee
http://www.austlii.edu.au/au/legis/nsw/consol_act/aia2009307/s4.html#committee_member
http://www.austlii.edu.au/au/legis/nsw/consol_act/aia2009307/s4.html#committee
http://www.austlii.edu.au/au/legis/nsw/consol_act/aia2009307/s4.html#committee_member
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interest mustbe made by a
person:

(a) if the person holds the office
or has the interestwhen he or
she becomes a director—atthe
first meeting ofthe board held
after whichever is the later of the
following:

(i) the personbecomesa
director;

(ii) the relevantfacts as to
holding the office or having the
interest come to the person’s
knowledge;or

(b)if the person starts to hold
the office or acquiresthe interest
after the personbecomesa
director—atthe first meeting of
the board held after the relevant
facts as to holding the office or
having the interestcome to the
person’s knowledge.

Duty to not be present at
meeting or vote

S 31(5) After a committee
member has disclosed the nature
of an interest in any matter,

the committee member mustnot,
unlessthe committee otherwise
determines:

(a) be presentduring any
deliberation ofthe committee with
respect to the matter, or

(b) take partin any decision of

the committee with respect to the
matter.

S 31(6) For the purposes of the
making ofa determination by

the committee under subsection
(5), a committee member who has
a direct or indirectinterestin a
matter to which the disclosure
relates must not:

(a) be presentduring any
deliberation ofthe committee for
the purpose of making the
determination, or

(b) take partin the making by
the committee of the
determination.

S 31(7) A contravention of this

section does notinvalidate any
decision of the committee.

These are additional
elements ofthe duty to
those underthe
Corporations Act, which
does notrequire directors
to absentthemselves
from meetings orvoting
dueto a disclosed

material personal interest.

Note however that the
restof the committee can
‘determine otherwise’to
allow the conflicted
committee memberto
remain and vote.

Duty to not be present at
meeting or vote

S 208(7) If a director has made
a declaration under this section,
then, unlessthe board otherwise
decides, the director must not:

(a) be presentduring any
deliberation ofthe boardin
relation to the matter; or

(b) take partin any decision of
the boardin relation to the
matter.

S 208(8) For the purpose of the
making ofa decision of the
board under subsection (7)in
relation to a director who has
made a declaration under this
section, the director mustnot:

(a) be presentduring any
deliberation ofthe board forthe
purpose of making the decision;
or

(b) take partin the making by
the board ofthe decision.

S 208(9) Any vote cast in
contravention of this section is
not to be counted.

These are
additional
elements ofthe
duty to that
underthe
Corporations
Act, which does
not require
directors to
absent
themselves
from voting due
to a disclosed
interest.

Duty to document conflicts of
interest

This is the same as the
duty that appears in the
Corporations Act. See
‘Managing the conflict of

Duty to document conflicts of
interest

This is the
same as the
duty that
appears inthe



http://www.austlii.edu.au/au/legis/nsw/consol_act/aia2009307/s4.html#committee_member
http://www.austlii.edu.au/au/legis/nsw/consol_act/aia2009307/s4.html#committee_member
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http://www.austlii.edu.au/au/legis/nsw/consol_act/aia2009307/s4.html#committee
http://www.austlii.edu.au/au/legis/nsw/consol_act/aia2009307/s4.html#committee
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http://www.austlii.edu.au/au/legis/nsw/consol_act/aia2009307/s4.html#committee
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S 31(3) Particulars of any
disclosure made underthis
section must be recorded by

the committee in a book keptfor
that purpose and that book must
be open at all reasonable hours to
inspection by any member of

the association on paymentof the
fee determined by

the committee (butnotexceeding
the maximum fee prescribed by
the regulations).

S 31(4) The book mustbe keptat
the same address as the register
of committee members.

interest’in Duty 3 under
Part C.

S 209 Every declaration under
this Divisionisto be recordedin
the minutes of the meeting at
which itwas made.

Corporations
Act. See
‘Managing the
conflict of
interest’in Duty
3 underPart C.



http://www.austlii.edu.au/au/legis/nsw/consol_act/aia2009307/s4.html#committee
http://www.austlii.edu.au/au/legis/nsw/consol_act/aia2009307/s4.html#association
http://www.austlii.edu.au/au/legis/nsw/consol_act/aia2009307/s4.html#committee
http://www.austlii.edu.au/au/legis/nsw/consol_act/aia2009307/s4.html#register_of_committee_members
http://www.austlii.edu.au/au/legis/nsw/consol_act/aia2009307/s4.html#register_of_committee_members
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~COEY Incorporated Associations Co-operatives
structure
(If registered with ACNC also see Part (If registered with ACNC also see Part E of this guide)
E of this guide)
Legislation | associations Incorporation Act 1981 Co-operatives National Law (Queensland) (found in the
(QLD) appendix to the Co-operatives (Adoption of National Law)
Act 2012 (NSW)) and applied to Queensland co-
Associations Incorporation Requlation Zperzzztglgs ulr;der section 4(1) Co-operatives National Law
1999 (QLD) Act 2020 (Qld)
Co-operatives National LawRegulation 2020 (QLD)
Regulator Queensland Fair Trading Queensland Fair Trading

1 Duty to actin good faith in the best interests of the o

rganisation and for a proper purpose

The law Comments The law Comments
S 70F An officer of an Same as the duty under S 193(1) A director or other officer of a Note the
incorporated association the Corporations Act, co-operative must exercise their powers distinction
mustexercise the officer’s however, the and discharge their duties: between civil
powers and discharge the Corporations Act also (a) in good faith in the bestinterests of and criminal
officer’s duties: imposes criminal liability | the co-operative; and liability. A
a) in good faith inthe | for reckless or (b)for a proper purpose reckless or
bestinterests of the intentionallydishonest Civil penalties apply under s 554. intentionally
association; and breaches.See Duty 1 _ ) dishonest
b) o 8 brober iR e BRI @ 6 (s S 196(1) A director or other offlce.r of a SRR
R uide co-operative commitsan offence if they: | 4

purpose. g : utyis a

(a) are reckless; or criminal
Maximum penalty—60 . . . .
penalty units (b) are intentionally dishonest; offence.

and fail to exercise their powers and Thisis also

discharge their duties: the case

(c) in good faith in the best interests of underthe

the co-operative; or Corporations

Act.

(d) for a proper purpose.

Maximum penalty $200,000 or

imprisonmentfor 5 years, or both.
2 Duty to actwith reasonable care and skill and diligence
The law Comments The law Comments
S 70E (1) An officer of an Office holders mustgive S 192(1) A director or other officer of a co- | This is the
incorporated association sufficienttime, attention operative mustexercise their powers and | same as the
mustexercise the officer’s and thought to their role discharge their duties with the degree of duty in the
powers and discharge the and make sure they know | care and diligence thata reasonable Corporations
officer’s duties with a what is happeningin the person would exercise if they: Act. See
degree of care and organisation.Howwould | (a) were a director or officer of a co- Duty 2 under

diligence thata reasonable
person would exercise if
that person where:

a) an officer of the
association inthe
association’s
circumstances; and

b) occupied the office
held by, and had the same

a reasonable person act
in theirshoes? This is
the same as the duty that
appears inthe
Corporations Act. See
Duty 2 under Part C of
this guide.

operative in the co-operative’s
circumstances; and

(b) occupied the office held by, and had
the same responsibilities within the co-
operative as, the director or officer.

Civil penalties apply.

Part C of this
guide.



https://www.legislation.qld.gov.au/view/html/inforce/current/act-1981-074
https://www.legislation.qld.gov.au/view/html/inforce/current/act-1981-074
https://www.legislation.qld.gov.au/view/html/inforce/current/sl-1999-0143
https://www.legislation.qld.gov.au/view/html/inforce/current/sl-1999-0143
https://www.legislation.nsw.gov.au/view/html/inforce/current/act-2012-029
https://www.legislation.nsw.gov.au/view/html/inforce/current/act-2012-029
https://www.legislation.qld.gov.au/view/html/asmade/act-2020-018
https://www.legislation.qld.gov.au/view/html/asmade/act-2020-018
https://www.qld.gov.au/law/fair-trading
https://www.qld.gov.au/law/fair-trading
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responsibilities within the
association as the officer.

Maximum penalty: 60
penalty units.

The ‘business judgment’
rule

S 70E(2) An officer of an
incorporated association
who makes abusiness
judgmentistakento meet
the requirements of
subsection (1), and the
officer’s equivalentduties at
common lawand equity if
the officer:

a) makesthejudgmentin
good faith for proper
purpose; and

b) doesnothave a
material personal
interestin the subject
matter of the judgment,

This is the same standard
that applies inthe
Corporations Act.

See ‘Reasonable
decisions —notperfect
decisions’in Duty 2 under
Part C of this guide.
Office holders are not
expected to make perfect
decisions butare
expected to take
reasonable care and
inform themselves
properly when they make
decisions.

The ‘business judgment’ rule

S 192(2) A director or other officer of a co-
operative who makes a business
judgmentistakento meetthe
requirements of subsection (1), and their
equivalentduties at common lawand in
equity in respect of the judgment, if they:
(a) make the judgmentin good faith for a
proper purpose (taking into accountthe
co-operative principles where relevant
and other relevantmatters); and

(b) do not have a material personal
interest in the subjectmatter of the
judgment; and

(c) inform themselves aboutthe subject
matter of the judgmentto the extent they
reasonably believe to be appropriate;and

(d) rationally believe thatthe judgmentis

This is the
same
standard that
applies inthe
Corporations
Act.

See
‘Reasonable
decisions—
not perfect
decisions’in
Duty 2 under
Part C of this
guide. Office
holders are
not expected
to make
perfect

and ) . : decisions but

¢) isinformed aboutthe in the bestinterests of the co-operative. are expected
subjectmatter of the The director’s or officer’s beliefthatthe to take
judgmentto the extent judgmentisin the bestinterests of the co- | reasonable
the officer reasonably operative is a rational one unless the care and
believesto be beliefisone that noreasonable personin | inform
appropriate; and their position would hold. themselves

d) reasonablybelieves S 192(3) In this section: business properly
the judgmentisinthe judgment means any decisionto take or | whenthey
bestinterests of the not take action in respect of a matter make
association. relevantto the business operations oftne | decisions

(3) Inthis section, Co-operaiive.

business judgment means

any decision to take or not

take actionin relationto a

matter relevantto the

operations of the

incorporated association. .

Duty to prevent insolvent | Nottrading if the Duty to prevent insolvent trading Same as the

trading organisation is insolvent S 451(1) applies the Corporations Act duty in the

S 70I(1) A personwho was | is an aspectofactingwith | duty to avoid insolventtrading to Corporations

amemberofthe reasonable care and skill. [ incorporated associations (the duty isins | Act. See

managementcommittee of | Officers mustnotallow 588G(3) of the Corporations Act), subject | Duty 2 under

an incorporated association
or took partin the
managementofan
incorporated association, at
the time the debtwas
incurred commits an
offence if:

a) the associationwas
insolventat the time
the debtwas incurred
or becomesinsolvent
byincurring that debt

the organisationtoincur
further debts (eg. by
entering into contracts) if
it will not be able to repay
them. See ‘Taking care of
the organisation’s
financial position (and
preventing insolvent
trading) in Duty 2 under
Part C of this guide.

to the modifications setoutin s 451(1)(a)

- (9).

Part C of this
guide.
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or byincurring at that
time debtsincluding
that debt;and

b) immediately before that
debtwas incurred:

i there were
reasonable
groundsto
expect the
association
was insolvent;
or

ii. there were
reasonable
groundsto
expect that, if
the
association
incurred the
debt, the
association
would
become
insolvent.

Maximum penalty: 60
penalty units.

S 701(2) In any proceedings
againsta person under
subsection (1) itis a
defence if the accused
proves that:

a) the debtwas incurred
without the accused’s
expressor implied
authority or consent; or

b) atthe time the debt
was incurred, because
of illness or for some
other good reason, the
accused did not take
partin the
managementofthe
association, or

atthe time the debtwas
incurred, the accused had
reasonable grounds to
expect that the association
was solventat that time and
would remain solventeven
ifit incurred that debtand
any otherdebtsitincurred
atthat time.

3 Duty not to misuse inform

ation or position

The law

Comments

The law

Comments
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Duty not to misuse Same as the duty under Duty not to misuse information Same as the
information the Corporations Act. See | S 195(1) A personwho obtains Corporations
S 70H A person who ‘duty not to misuse information because they are, or have Act duty.
gbtams |ntfhormat|on _ information’in Duty 3 been, a director or other officer or Note the
SIS IR, B underPart C. Internal employee ofa co-operative mustnot distinction
IESS [DEE, I @I Ol matters should be kept i | the inf tion to: ivi
incorporated association mal Bl p improperly use the information to: betwegn_cnnl
mustnotimproperly use the | Inside the organisation (a) gain an advantage forthemselvesor | andcriminal
information to: and officers mustnotuse | someone else: or liabilityfor
a) gain, directly or IO T ERER LS (b) cause detrimentto the co-operative. pleatil
indirectly, a benefits them personally )
pecuniarybenefit | or causes the S 195(2) The duty undersubsectlop (2)
or material organisation harm. continues after the person stops being a
advantage for the director or other officer or employee ofthe
person;or co-operative.
b) cause detrimentto L .
L Civil penalties applyunders 554.
the association. P PPl ;
Maximum penalty: 60 S 196(3)_A person who obtains
. information because they are, or have
penalty units. . )
been,adirector or other officer or
employee ofa co-operative commits an
offence if they use the information
dishonestly:
(a) with the intention of directly or
indirectly gaining an advantage for
themselves, orsomeone else, or causing
detrimentto the cooperative;or
(b) recklessly asto whether the use may
resultinthemselves or someone else
directly or indirectly gaining an advantage,
or in causing detrimentto the co-
operative.
Maximum penalty $200,000 or
imprisonmentfor5 years, or both.
Duty not to misuse The Corporations Act Duty not to misuse position Same as the
position mirrors the common law S 194(1) A director, secretary, other Corporations
S70G An officer of an socan beusedas a officer or employee ofa co-operative must | Act duty.
incorporated association guide to the duty. Officers | notimproperly use their position to: Note the
mustnotimproperly use the | mustnotuse their (a) gain an advantage forthemselvesor | distinction
officer’s position to: position for their own or someone else: or between civil
a) gain,directly or ionthae\::a p;rzf;::riz' ?r’]gr (b) cause detrimentto the co-operative. and criminal
indirectly, a pecuniary aytr . Civil penalties applyunders 554. (Lo e
organisation. See ‘duty breach.

benefitor material
advantage for the
officer or another
person; or

b) cause detrimentto the
association.

Maximum penalty: 60
penalty units.

not to misuse your
position’in Duty 3 under
Part 3 of this guide.

S 196(2) A director, other officer or
employee ofa co-operative commits an
offence if they use their position
dishonestly:

(a) with the intention of directly or
indirectly gaining an advantage for
themselves, orsomeone else, or causing
detrimentto the cooperative;or

(b) recklessly as to whether the use may
resultinthemselves or someone else
directly or indirectly gaining an advantage,
or in causing detrimentto the co-
operative.

Maximum penalty: $200,000 or
imprisonmentfor5 years, or both.

4 Duty to disclose and manage conflicts of interest
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The law

Comments

The law

Comments

Duty to disclose a
material personal interest

S 70B(1) A member ofthe
managementcommittee of
an incorporated association
who has a material
personalinterestin a matter
being considered ata
managementcommittee
meeting must, as soon as
the memberbecomes
aware of the interest,
disclose the nature and
extent of the interest to the
managementcommittee.

Maximum penalty—60
penalty units.

S 70B(2) A member ofthe
managementcommittee of
an incorporated association
who has a material
personal interestin a matter
being considered ata
managementcommittee
meeting mustdisclose the
nature and extent of the
interest at the next general
meeting ofthe association.

Maximum penalty—60
penalty units.

S 70B(5) A disclosure of a
material personal interest
required under subsection
(1) or (2) mustgive details
of:
a) the nature and extent
of the interest; and
b) howthe interestis
related to the
activities of the
association.

A ‘material personal
interest maynot be
financial. This is the same
as the duty underthe
Corporations Act. See
Duty 4 under Part 3 of
this guide.

Duty to disclose an interest

S 208(1) A director of a co-operative who
is or becomesin any way, whether
directly or indirectly, interested in a
contract or proposed contractwith the co-
operative mustdeclare the nature and
extent of the interest to the board of
directors under this section.

Maximum penalty: $24,000 or
imprisonmentfor 2 years, or both.

S 208(2) In the case of a proposed
contract, the declaration mustbe made:

(a) at the meeting of the board atwhich
the question of entering into the contract
is first considered;or

(b)if the director was not at thattime
interested in the proposed contract—at
the next meeting ofthe board held after
the directorbecomes interested in the
proposed contract.

S 208(3) If a director becomes interested
in a contract with the co-operative after it
is made, the declaration mustbe made at
the next meeting ofthe board held after
the directorbecomesinterested in the
contract.

S 208(4) For the purposes of this section,
a general written notice given to the board
by a directorto the effect that the director:
(a) is a member of a stated entity; and

(b)is to beregarded asinterested in any
contract that may, after the giving of the
notice, be made with the entity,

is a sufficient declaration.

S 208(5) A director of a co-operative who
holds an office or has an interestin
property whereby, whether directly or
indirectly, duties or interests mightbe
created that could conflictwith the
director's duties or interests as director
must, under subsection (6), declare at a
meeting ofthe board of directors the fact
and the nature, character and extent of
the conflict.

Maximum penalty: $24,000 or
imprisonmentfor 2 years, or both.

S 208(6) A declaration required by
subsection (5) inrelation to holding an
office or having an interest mustbe made
bya person:

(a) if the person holds the office or hasthe
interest when he or she becomesa
director—atthe first meeting ofthe board
held after whichever is the later of the
following:

This relates
specificallyto
disclosing an
interestina
contract or
proposed
contract.
Narrower
than the duty
underthe
Corporations
Act, which
requires any
‘material
personal
interest’ to
be disclosed.




Duties Guide |2021 s

(i) the person becomes a director;

(ii) the relevantfacts as to holding the
office or having the interestcome to the
person’s knowledge; or

(b)if the person starts to hold the office or
acquiresthe interestafter the person
becomes adirector—atthe first meeting
of the board held after the relevantfacts
as to holding the office or having the
interest come to the person’s knowledge.

Duty to not be present at | These are additional Duty to not be present at meeting or These are
meeting or vote elements ofthe duty to vote additional
S 70C(1) A memberofthe | thatunderthe S 208(7) If a director has made a elements of
managementcommittee of | Corporations Act, which | geclaration under this section, then, the duty to
an incorporated association | does notrequire directors | ynlessthe board otherwise decides, the that under
who has a material to absentthemselves fro | director must not: the
personalinterestin a matter | Meetings orvoting due to (a) be presentduring any deliberation of Corporations
being considered ata a disclosed interest. the boardin relation to the matter; or Act, which
meeting ofthe (b) take part in any decision of the board does not
managementcommittee in relation to the matter. require
mustnot S 208(8) For the purpose of the making of directors (o
a) be pre§entvyhi|e the a decision of the board under subsection ;Zsrsgfalves
matteris being (7)in relationto a director who has made | from voting
considered atthe a declaration under this section, the dueto a
meeting; or director must not: :
b) vote on the matter. : : : disclosed
) (a) be presentduring any deliberation of interest.
Maximum penalty. 60 the board for the purpose of making the
el decision;or
S 70C(2) Subsection (1) (b) take part in the making by the board of
doesnot apply if the the decision.
managementcommitiee, S 208(9) Any vote cast in contravention of
other thanthe members . S
: this sectionis notto be counted.
who have a material
personalinterestin the
matter, decide the member
who has a material
personalinterestin the
matter may:
a) bepresentwhile the
matteris being
considered atthe
meeting; or
b) vote on the matter.
Duty _tO docgment Same as the duty under Duty to document conflicts of interest | game as the
conflicts of interest ]
the Corporations Act. See | 5209 Every declaration under this duty under
s70B(6) Themembersof | ‘Managing the conflictof | piyvisionisto be recordedinthe minutes | the
the managementcommitee | interest’in Duty 3 under of the meeting at which it was made. Corporations
of an incorporated PartC. Act. See
association mustensure ‘Managing
the detailsmentioned in the conflict of
subsection (5) are: interest’in
Duty 3 under

a) recordedinthe
minutes of the meeting
of the management
committee atwhich the
disclosure is made;
and

Part C of this
guide.
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b) ifamemberofthe
association asks for
the details— givento
the member.

Maximum penalty for each
member ofthe

managementcommittee — 4
penalty units.




Western Australia

Duties Guide |2021

&

~COEY Incorporated Associations Co-operatives

structure
(If registered with ACNC also see (If registered with ACNC also see Part E of this guide)
Part E of this guide)

Legislation | associations Incorporation Act2015 Co-operatives Act 2009 (WA), as amended bythe Co-
(WA) operatives AmendmentAct2016
Association Incorporation Requlations | Co-operatives Regulations 2010 (WA)
2016 (WA)

Regulator | pepartmentofMines. Industry DepartmentofMines, Industry Regulation and Safety
Requlation and Safety

1 Duty to actin good faith in the best interests of the organisation and for a proper purpose

The law Comments The law Comments
S 45 An officer of an Same as the S 208(1) A director or other officer of a co- Note the
incorporated association must duty underthe operative must exercise their powers and distinction
exercise his or her powers and Corporations discharge their duties: between civil
discharge his or her duties — Act. See Duty 1 | (a)in good faith in the bestinterests of the and criminal
(a) in good faith in the best underPartC of | co-operative; and liability. A
interests of the association; and | this guide. (b)for a proper purpose reckless or
(b) for a proper purpose. Civil penalties apply unders 482A. |n.tent|ona||y
Penalty: fine of $10,000 : - dishonest
enalty: fine o 00, S 211(1) A director or other officer of a co- breach of
operative com m_its an .offence ?f they are the duty is a
reckless, or are intentionally dishonest, and criminal
fail_to ex.erc.ise their powers and discharge offence. This
their duties: T
(a) in good faith in the bestinterests of the case under
co-operative; or the
(b) for a proper purpose. Corporations
Maximum penalty: $200,000 or imprisonment | ACt
for 5 years, or both.
2 Duty to actwith reasonable care and skill and diligence
The law Comments The law Comments
S 44(1) An officer of an Office holders S 207(2) A director or other officer of a co- This is the
incorporated association must mustgive operative mustexercise their powers and same as the
exercise his or her powers and sufficienttime, discharge their duties with the degree of care duty in the
discharge his or her duties with attention and and diligence thata reasonable personwould | Corporations
the degree of care and diligence | thoughtto their exercise if they: Act. See
that a reaSOI’lable person W0u|d I’Ole and make (a) were a director or Ofﬁcer of a Co_operative Duty 2 Under
exercise if that person — sure they know in the co-operative’s circumstances; and Part C of
(a) were an officer of the whatis this guide.

association in the association’s
circumstances; and

(b) occupied the office held by,
and had the same
responsibilities within the
association as, the officer
Penalty: a fine of $10,000.

happeninginthe
organisation.
How would a
reasonable
personactin
their shoes? This
is the same as
the duty that
appears in the
Corporations
Act. See Duty 2

(b) occupied the office held by, and had the
same responsibilities within the co-operative
as, the director or officer.

Civil penalties applyunders 482A.



https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a147082.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a146722.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_s42298.html
https://www.commerce.wa.gov.au/consumer-protection/charities-and-associations
https://www.commerce.wa.gov.au/consumer-protection/charities-and-associations
https://www.commerce.wa.gov.au/consumer-protection/co-operatives
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under Part C of

this guide.
The ‘business judgment’ rule Thisis the same | The ‘business judgment’ rule Thisis the
S 44(2) An officer of an standard that S 207(3) A director or other officer of a co- same
'r:g?(rgsoga;iiﬁffsc.'fgOrr:]‘gr:'tci’s applies n the operative who makes a business judgmentis standard.
taken o meetthe rjequgi]rements Corporations taken to meetthe requirements of subsection Fhat applies
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Penalty: a fine of $5,000.
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